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ABSTRACT 

This module (part of a series o£ 24 modules) is on 
judicial and legislative influence;? relevant to in? xnst reaming. The 
gene&is of thesp materials is in the 10 **cluster£ of capabilities,** 
outlined in the paper, '*A Common .Body o£ Practice tor Teachers: The 
Challenge o£ Public Law 94-142 to Teacher Education.** These clusters 
form the proposed core of professional knowledge needed by teachers 
in the future* The module is to be used by teacher educators to 
reexamine and enhance their current practice in preparing classroom 
tetichers to work competently and comfortably with children who have a 
wide range of individual needs. The module includes objectives, 
scales for assessing the degree to which'the identified knowledge and 
practices are prevalent in an existing teacher ed<jcation program, and 
self-assesstQent test items. Bibliographic references and journal 
articles on judicial and legislative actions pertaining to Public Law 
94-142 are included. (JD) 
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Exfccnilng the ChdXlengc: • 
' ' Wotklns toward a Coiwaon Body of rroctice for Te«cher» 

* 

Concerned cducsfcert have always ve^Jstled with issues of excellence 
and pEofessional development. It Is argued. In ,the paper > ConsRon Sody 
oVpractice lor Teachers: The Chailengp o£ fMlc taw 94«142 to Teachcc 
Education,"* that the Education, for All HandiCAppeJf Children Act of 1975 
, provides the necessary impetus for a concer,ted reexamination of teacher 

education. Further, it la argued that this reexamination should enhance , 
; thd%rcicc8» of cstnbUshing a body of knowledge common to the meRbcrst of 
%e teaching profession. the*paper cpntlnues. then, by outlining ciujitera 
\ of capabllkies that feay be included in the common body of knowledge. 
These clusters of capabilities provide the basis for the following marerials 

The materials are oriented toward assessment and development. First, 
,tho varlour, components, catlnr, scales. selC-'asses-amcnts, sets of obicctiv.cs, 
rfnd respective rationale and knowledge bases arc designed to enable 
' teacher educators to assess current practice relative to the knowledge, 
«kilij5,'aml commitments outlined In the aforementioned paper. The assess- 
ment is conducted not necQQsarlly to determine the worthiness of a program 
or practice, but rather to reexamine current practice In order articu- 
late jHsential common elements of teacher education. In effect then, the 
■■chaU*^n«e•" paper nnd the c^nsiilnR materlaln Incite further dlnc.msion 
rc^nrdlnp, a common body of practice for teachers. V 

Second and closely aligned to aesessmenX is the developmental per- 
spective of fen'd by the^e .naterluU. The aKSCssment process allows the 
u«cr to view current practice on a developmental continuum, 'rhereforc. , 
desired or more appropriate practice Ir, readily identifiable. On another, 

*Fv"nrrilh^d1F"I^^ Ansoclatlon of Colleges for Teacher Education. 

Washington, O.C.. 1980 ($5.50). 



.. .. . . -v. ..^ ,j . ... , . .. ,. ...... -rr^.-;-;';y:^^ 

■■ • .. X •• . ■ V ■'-^ - • ... •••• 

Ifc ' i>4itbap« xmtii insuortAnt dimension, the "ctiallenge" paper these mat'i^^ials . ■■'r^M 

' • *^ •. ••• f . • .V ■ * ■ .• •* ■■ / ' ■ ' ' •* * * '^"^ ' ■ ■ 

. • . i * ■ ■ . ■ ^ • « ■•*• • •.•.#» "^r^^r-i^ 

focus discussion on ptcsei^vlce teacher uducatiotu In making decisions • 

: ■ ' . ■ ^ . • , 

regarding a^cominon body ot pracfcice ifc is csae^itial that spcscilic 
kn«wicdge> skill and comtnlttneiit be acqitltcd At the |rr«S3crvlc<j level. It 
Is also «4iiscntial that other additional specif |ie 'knowledge, skill, and 
cummitaicsftt h« acquired as a. teacher is inducted into che profession and 

■" - " • X 

maturtjs with ycsars of ftxperltince. DiilcriuitiaCins among these l«?>feU o£ . 
. professional development is paramount* These materials can be used in 
^oruos in which focused discussion will explicat^bettcr th^ n<?c«ssary 
Glaoionts ef preservica ueachfer education. This explication will then 
allow more nrodwctive discoi^rsc on the "necessary capabilities of beginning 
teachers and the necessary capabilities' of eKperienced teachers. 
t • In Jbrief , this work is an effort td capitalize on the creative 
, ferment of the teaching profession in striving toward excellen<ic and 

professional development. The work is to be viewed as evolutionary and ^ 
fQrraative. Contributions from our colleagues are heartily welcomed. 
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lilts papar proseocs pmyinoclulc In a series of rcssourc^.e oiafecrials 
whiali are designed ^|or ujie b£'JLiS£!l^ £^iJ£a£2I£* '^^^^ gotiosis of bUc^so . 

maeetials is' in tno tan "cJlustars of aap^bilitli^s^"- outlined in the , 
t « 

papev, "A CoRUson Body q£ Vxaati^Q for Tt^at^hecsJ The diallauge of 
' Public Law to Toaehor Edueatlon,** which form the proposed Koro 

of professional knowledge naeded bf^lSToi^iJslonal teaehers who will 
practiee in the world of tORjorrovJ.' 'Uxa resource raatariais are to be 

^ ^ r ' 1 

usQd by teaehcn^ oduoaLurs to roGKamina and anhanco thoir curront \ptaciEic^ 
In preparing assroora teachers"" to work eompQtently and eomfortabiy with 
children whs have a wide range uf Indfvidual^nGeds. Eaeh trtodule provides 
further elaboration of n specified "elustor of eapabllitiea" - in this 
casa, pro tessiona I. values: Judicial and lep,islative influeneas. 



€o.tt touts ' ■ • 

• .'• ■ ' * 

Within thin modulo aro the following eoB{«€»oetU8 ? - 

Sal ot Oh^uQilm^ -.rXiiG. objectiv^^i focus on the t^AcHc:^ educator 
rathatf than m a student, (presarwicc t^acturr) . They identify 
what can fee oKpected as a rasuit of working chsough the 
materials. The objectives which apply to teachers? are 
iaantifl<jd» They "aec statcinjenfcs^ about skills, knowledge, ^ 
aitd afccitudes whieh should be part of the !'coraaoa body' o£ 
* practice'* oiE &i I teachers » 

"Rati rig Scales - Scales 'arts included by which a teacher educatot 
could, In a auxBOty way* assess the degree to which the ^ 
knowledge and praetlces ''identillad iif this modulie are 
prtivalent In tha eKlsting .tciacher-ttalning program, Xha * 
rating scales also provide a catalyst for Curthcr thinking 
in each atm* , 

Self-Assessment - Sjjeclfie tost items vom developed ^ d[ete,tTs»it\e 
*a user's wo rkind knowledge of the major concepts and prin- 
' ~ ' ciples in ca^^^ The- self-assesafflent way be used 

as a ptc-asses.?ment to*^ detertuinc wljethcr otia would find it 
worthwhile tcy go through the module or as a solf chcsck, 
after the materials have been worked through. The self* 
assessment items also cansetve as examples of mastery test 
qu6stion$ for students. 

Rationale and Knowledge Base - The brife« statement sui»Mri2QS the 
knowledge basa and empirical support for the selected topics 
on class manag*iracnt. The moro salient concepts and stcate?- 
gies are reviewed. A Cew bri^ef siroulations/F etivities and 
<Vuestlons h«we been Integrated with the ratioi^ale and 
knowledge base. 

Bibliography r A partiM bibliography -of Jroportant books, articles 
and wateiials i?, included after the list of referonces. 

Articles - Four^briaf articles (reproduced with michor's permis- 
sion) accompany the afoTOmGntioned componeatis* The articles 
support and expand e.n the knowledge base* * 
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Objectives for Teacher Educators 
Intorporjitidn into Tiac%r Idubtton Curriculum 



'To define the* purpose of P,L. 94*142.^' .* / • 

To Identify the six principles^ of P.U 94«142 and to state the 

legislative regulations for Implementing each prtRclple, 

To define the purpose of Section 504 of the Rehabilitation Act 

of 1973. 

To compare Section S04 to" P. I. 94«142. 

To list policy .implications of ediucatlon laws for training. 

To identify Information and skills related to education law 

necessary for training teachers and to assess a teacher-training 

program with respect to them. - . ^ 

To state. major requirements of Section S04. 

To use regulations j'ssued under Section SOfl. 

To Identify sounces and methods of checking applicable laws. 

aware of contribution, of case lav^ to the evolution pf favorable 
legislation for education of the handicapped. 
To identify the Issues ctirrently being litigated that have been 
ratsed by education legislation.. • 

To evaluate the role of court decisions In securing appropriate ' 
education for handicapped persons. 



/ 



Rating Scale for Tgachef.prepaira^ton Progrmu 
\ • V 

Students unawdre of inf lygnct oip law on educational practice 

as demonltrated Inability to Identify educational irnplkatfohs 

u ft 

f 
* 

^ of major legislation., . 4 - • 

_ Students know tUat educational regulations, laws and decisions . 
exist but arir unaware of a), specific legislation, b) tase law/ * 

^ c) regi'latlons, and d) bask legal principles, 

S^dents have pafticipated In Instruction consisting' of Isolated . 

presentations on education law; but have n6t been presented with 

a coherent ^Vrafnework within' which to conc^eptualize legal -^principles 

Students are well aware "of contents- of laws relating to education. 

but*-hdve no finperience lor ability to translate infonnatlon Into 
* * ■ ■ - 
jgduiatlonal practice. . ^ 

• * ■ ■ 

> « 

Students oan apply, know-ledge anid unjjerstanding of law to classroofo 

and oth#r educational practices including developing l€P's, com- 

* ' " ' . • - 

Hiunicatlon with parents, pi acemen^^conmlttees, etc. 

Students can evaluate educational practices accord4iig to legal \ 

requirements and Intent or goals of the law. » 





• Self Assessment 

IP { 

positive %qaa1 protectior! 

court decisions , HUls v. O.C, Board of Education 

. segrasatlon ' Brown v. Board of Education 

PARC V. Coiiim)nw«aUh of Pennsylvania Integration 

K The Court first recogniied that segrcjga ted educational facilities 
. were Inherently unequal In the famous case of , v« 



h The two cases which first established the right of handicapped 

people to a free*- appropriate public education were v. 

-, ;„ and ____ v« • . 

" ' ^ 

X- 3. Section 504 has legislated the requirersents of a preexisting . 
constitutional principle. This principle Is called. 



also Interpret tha..1aw set out^ln the 504 
legislation and regulations. 

5. Reciplerfts of federal funds have a duty to be In 
compliance with Section 5Q4, therefore they are required to take 
certain steps tc adapt programs and remedy dlscrlml nation « 

6. Unnecessarily separate programs are prohibited under Section S04 
because - is prohibited and favored. 



7. To insure that evaluations of handicapped children are nondiscrim- 
Inatory, P.L. 94-142 requires that: 

a. standardized tests be administered 

b. at least 3 d if fefent tests are administered 

c. the evaluation is conducted by a certified psychologist 

d. the test is validated for the purpose for which it is* used 

e. all of the above 
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Tit© 9fdup of ^MUtm In the top priority category for rgc€ivj«ij 
P. I. 94»142 funds ificlydesj * * . 

; 'chiUrm ma Inst reamed in regular cUsses 

b, the most severely h«ndlc0pfd children 

^ ^]c* nwUiply handicapped clitldrefi 

„', . ,„.„..„„ d« children previously ei^ctuded from schools ^ 

Yhe .^rcentage of the school population which tnay be counted as 
handlcapped^'fof the purpose of funding isi 

a* Sis , * 

d. 20% - * * 

lOo Thi least restrfctive principle reouires that^ , " ^/ 

♦ 

____ a. placement decisions be made on an annual basis 

b. ft the child be educated in the same school he would " 
attend If he were not handicapped 

c, the child be provided with special services in 
the regular classroom o . * 

di all of the, above 

IK One current Issue^ that Is not now being raised on behalf of handicapped 
s tridents J - 

a, right to 12-fflonth education 

b. right to residential placement 

c. right. to interpreters and other aids 

d, right to, choose one's own hearing officer 

. T or F .* 
T or F 

T or F 



• •.'.At;: 

■ ■ sfc 



12. The n?ain focus of the nondiscrimination prohibition 
of Section 504 is children. 

13. Before bringing a suit under Section 504, a chi.ld 
and family must exhaust all available , 
administrative remedies. 

14. Inclusion of -handicapped people in evaluation and plan- 
ning of Section 504 compliance is suggested but not 
mandatory. ' . ^ 



it 
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IS* A child rieed d oategorUI def inition of > 

• handicapped to coiislderi^d hand1c«0pga foy ' / 
. purposes of Sect lo/i'S04. 

16* 4f a pubVfc school contracts out to provide strv» 
• >*ces. It has ito duty to assurt Secttofi 504 compliance* 

EKces^ve cost of architectufal modifications Is a 
difensi for noncoitjpl lance. with Section 604. 

10. P.L. 94-142 and Section 504 /preceeded any education 
Ittigation on behalf, of the/ handicapped. , 

19. A fesutt based on a court <^enision on whether a » 
nandlcap'ped person U entitled, to a particular service . . 
, may not be the same ^n' another factual context, ^ 

*M. P,L. 94-142 requires institutions of higher education 
to collaborate with the state education agency to plan 
the Comprehensive System, for Personnel Development. 

21. The pfincipai is a r^sjuired fseniber of the UP conWittee. 

22. Parental 'consent mait be attained prior to eyaluati'mj 
or re-evaluattny a^ child for a special education 
p1acef!?ent. 

/ 

23. The IHP h & legally binding document between the school 
system and t^e parents of a handicapped child.* ^ 



/ • ■ 




• * -Tfet epKic-fttloif of imditiWpM- thi\&em Hm bmn' %vbiuntMVi shape 
ftfid defi«ed judieiaVarid legislative d&elsim, Tht'dee^de ef tise- 
S€'venti«^s can chdracteHied^ is an a€it;i¥S period of lUigatHis e«isgs 
jsas^ifig federal find st^te Iii|1s1t«tlt3f^ mt\\m\\% the pHftciples anc 
r«?|ylr<»TOtg for pmvfding special ed^^c-iStloiJ^arid reUtea srrviet^s 

leg 'HU live Inf I uentg» cevtHiif tim f§11owi«i§ \.%n^%% 

1) Case Uw pHor to the Edusat'sQij .©f All h^f-d'ies^vped CtrrK^rer/ 

2) Sssjfces of law 

5J PA. §4«14l; The Su: PHndples ^* 
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Section 



|f> tHis miulQ rt Terence is mede i© the By-i^ay of iduc^tior* -f^r tm 
Haftdtcappgd {BtH) ^mJ tJ>@ Oep^^^bmrnt ©f Health; fMmiwn and*"*t^^Har€> 
(HEW)> Ou§ to rpcent gov^fWiontal r-eor^so^^atlon B£h has bQco^^m t^i 
Offlctf of Special Edycatioo and fiehabUUatlvt Services and'tM^ - 
Departitienf. of Healthy Education am WeUar® (HtW) has bteti d^v^de<* 
into, the depaftifient oif" }{^aUh aM mmo Serv^k^s and t^^^ Oepa^^ii^^n* 
of Ed^fc^tlon. 
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Cmj^ Mor tha' Education of m Handicapped Chi Icl^ Act 
(M^^^llIm^hQeW^ Act of 1973 (Sec. S04). ' f 



T|je poMcy. md^r\yinQ recent educational cdss Un, aUh&ugh less . 
v^e11*kno*^fi than the leglstatlvt J^lstor^ of P.L, 94-142 and Section 504» 
was first drticulsted mr^ than SO >>ears ago by the Unlttd States Suprtme 

♦ 

» 

•Cofjrt In He^tf V. Nebraska the fljst right t^-tducation ca'se, striking 
down a **ar«time statute which forbade schooling In aerman. In that case 
Hr. Justice KcRe^/nolds Joined tog^thor themes of parfntal influence, <i 
integraaorn and an individualized appreciation* and pursuit of th^ • • 

■ - • « 

z&npBtmcis of an people, basd on a constitutionally' protfcted liberty 
under the Fourteenth Ariendfr^^nt. 

Thirty years later, in Br^ v,' Board of Education , the Supreme 
Court a^ain articulated the thmms of ifadividualizat^ion and integration. 
U that Umm case, the unanlnxjus court said? 



't^^dueation] is required in the perforRtancc- of our m%t basit 
.responsibilities . , . today It is the principal instrunT^nt 
. . .in preparing [the child] for later . . , training, and . 
in helping nim adjust nom^ially jll his environment. In these 
t%ys, it is doubtful that any child my reasonlhly be e^lpected 
to succeed in life if he is denied the opportunity of an 
eduecttion. Such an opportunity where the state has .undertaken 
to provide it. is a right winch must be- mih available to all 
on equal terms." 

Trior to the Brown ruling, mi separate schooling was inhln-ently unequal, 
the Court ha4 struck dowri segregatii>fi by race for reasons which are 
directly applicable to segregation of handicapped people in the cases such « 
*s §^tt V. Paloter and HcUuren v. 0| j ahoma JMLigilg^s . That handicap- 
iml pmpU are citUcms of the United States and entitled to the pro- 
tections extended to cUi2e?ia Is now e^tablUhed beyonvS doubt. 



n 



In the hearings on P.L. 94-142 and Section 504, the Congress frequent- 
ly cited the court decisions in PARC v. Conffwnv^eaUh of Pennsylvania , 
Hit ls y V. D.C. Board of Education , Hyatt v, Stlckney , N.Y. State Associ a- 
tion for Retarded Chi ldren R oc kefel l er , Ojana v, Stflite Board of 
Education, and Larrv P. v. Riles* The advocates of Section 504 and 

.0 • 

P.L,. 94*142^ expressly stated their Intervention to make the rules of 

thos<^ cases the positive law of the land. 

In the £ARC opinion, the Court noted that **pUintiffs do not challet^ge 

thi? separation of-4peel3>l classes for retarded children from regular 

classes or the'^'proper assi^ninent of children to speci*a1 classes. The 

court-approved 'consent a^3reement pro'^itjiQti thati 

"It Is the Coirmjonwealth's obligation to place each mentally 
retarded child In a free, public program of education and 
^ training appropriate to thr child's capacity, within the 
context of the general educational policy that, 'among the 
alternative programs of education and training required by 
statute to be available, placement in a regular public 
school class is preferable to placement in a "special public 
school class and placement In a special public school class 
is preferable t^ placement in any other type of program of 
education and training. • ^ 

Beth PARC and MiUs required access to schooling and established procedural 
due process intended to encourage placement in the most normalized setting 
and tD discourage pUiccmeht In the most stigmatized, settings. 

Hililt V. Sticknejf^, the court applied the doctrine that when the 
state interferes with a person's liberty it must do so in the least in- 
strusive* least restrictive manner. Addressing the Issue of services pro- 
vided to flientally retarded people then living at Partlow State School 
and Hospital, in Alabrama, the Court held that "no person shall be admitted 
to the Institution unless a pnor detenainatlon shall have beer^ made that 



residence In the institutions is the least restr1ctt;^e habllitatlon 
feasible tor that person. (344 F. Supp. at 396) 

Contrast the finding of the Hyat t ? Stlckn^y case to the ' 
practice of removing handicapped children ffom regular 



classes in the public schools to place them 
classes. 



in special 



In N.v. State Association for Retarded Children v. Rockefeller , the 
court ordered that less restrictive settings be made available, and in 
particular ordered the creation "of community-based services. ^ 'The cases ' 
show that the least teitr^lctive setting requirement n^ans that plaintiff 
class members must be placed in the least restrictive setting required 
and appropriate for the' individual needs, not merely the least restric- 
tive setting currently available. Similarly nearly 20 state courts V 
Pennsylvania have defied petitions to commit childrer^to institutions 
and have Instead ordered state and county officials to create alternatives 
services in the comtiunlty (e.g. Jo^ce^Z,). 

««id larryJI^ addressed Ihe overrepresentation of racial i 
national origin and language minQrities in classes for the educable 
mentally retarded and the assessment problems in using tests which dis- 
criminate against children on the basis of race, culture, or senory dis- 
ability. 

ft 

It is in the framework of these cases, many others which these gencjr- 
ated and the issues they raised that P.L. 94-142 and Sec. 50^ evolved. 
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Soufces of law m 
In order to understand and appreciate the laws which influerfce 
educational practices, one must not only have knowledge of the content * 

of the law but of the origin as well. There are basically three major 
sources of law: statutes (legislation), regulations .and co^rt.decisions. 

Statutes enacted- by Xcaingress are published in the United States 
Code (U.S.C.)* Section 504 is published at 29 U.S.C. Section 7^4; 
P,L. 94-142 is published at 20 U.S.C. Section 1401. 

Rules and_ i^gMla t ions issued by federal, ag^ncje^ are published in 
the Federal Register (Fed. R§g.) when they are» first released and latej; 
permanently compiled in t.he Code of Federal Regulations (C.F.R.). The 
regulations -for P.L. 94-142 can be found in the Federal Regilter for 

« * » ■ 

August 23, 1977 at.pagfs 4.2474-42514 or in ihe Code of Federal Regulations 
at Title 45, Sections 121a. 1 through >21a.754. HtW's Section 504 regula-- 
tions can be found in the Federal Register for May 4, 1977' at pages. 22676 
through 22702 or 4n the Code of Federal Regulations at Title 45, Sections 
84.1 through 84.61. 

Court D ecisions ' also interpret the rights of handicapped people and the duties 
of recipients In cases to enforce P.L. 94-142 and Section 504. Decisions of 
federal courts are cited by volume, reporter, and then page followed by 
the ntTie of the court and the year of the decision. There are three ^ 
levels of courts in the federal system. Decisions of district or tria.1 y 
courts are reported in the Federal Supplement (F. Supp.), recent appel- 
late or circuit court decisions are found in the Federal Reporter Second 
(r.2d) and Supreme Court decisions are published in the United States * 
Reports (U.S.). 
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"Case" law or judicial decisions represent an Important type of 
law* Courts apply laws to given setssof facts in a specific context, 
thereby giving meaning to statutes, regulations or constitutional 
rights. They not only have a unique function in our legal system, but 
case law provided the decisions which are the forerunners of thg^ght 
to education that handicapped children are entitled to today. Case law 
and judicial decisions must ba considered an jntegral part of our legal 
system necessary to define, interpret and implement the intent of othe^ 
sources of l^w, including statutes and regulations. 

From time to time, federal agencies (i.e., HEW's Office of Civil 
Rights) issue policy determinations on P.L. g4-142, Section 504 and their 
regulation, in the Federal Register. 

Statutes, regulations, and court decistons shoutd be available at 
your city 't)r county's Bar Association library, and possibly at the, State 

* ■ # . 

Department of Public Instruction or Educat-ion. 
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P.l. 94-1421 The Six Principles 

P,l, 9^-142, The Education of All Handicapped Childr^sn Act, 
establishes the right to an education for handicapped children and 
>outh. Handicapped children are^.defined as those children needing 
special education and related services who fall into the categories 
of mental retardation, hard of hearinc, .deaf, speech impaired, visually' 
handicapped, seriously emotionally disturbed, orthopedlcally impaired, 
other health impaired, deaf-blind, m^lti- handicapped, or as having 
specific learning disabilities. ; 

Enacted, in Congress in November, 1975, the major purpose of • 

P.L. 94-142 is as follows: 

It is the purpose of this Act to assure that all hand- , 
1 capped children have available to. them ; . .*.a free 
appropriate public education which emphasizes special 
education and related services designed to meet their * 
unique needs, to assure that the rights of handipapped 
children and their parents or guardians are protected, 
•to assist States and localities to provide for the 
education of all handicapped children, and to a'ssess 
" and assure the effectiveness of efforts to educate 
handicapped children. j-^g^^ 601(c)} * 

The key phrase of P.L. 94-142 is free appropriate public education which 
is definecl as: 

c 

Special education and related services which (A) have 
.been provided. at public expense, under public super- 
vision and direction, and without charge, (B) meet the 
standards of the State educational agency, (C) include 
an appropriate preschool, elementary, or secondary 
school education in the State involved, and (D) are 
provided in conformity with the Individualized educa- 
tion program required under section 614(a}(5}. 

[Sec. 602(18)3 

» * ♦ 

The rules and regulations ( Federal Register , 1977) for implementing 
P.L. 94-142 further operationally define appropriateness t^^rough the 

18 

4 



sptclfk&tion of six major principles. These principles Include: zero 
r^ct, nondiscriminatory evaluation. Individualized education programs, 
least restrictive placement, due process, and parent participation. 

In the following disjcusslon, each of the principles Is analyzed « 
and the regulatlpns for Implernentln^ the principles are discussed. 
Zero Reject 

" 0 

I * ■ ^ 

s The principle of zero reject requires schools to provide an appro- 
priate education to all handicapped children., Thp age ranges of chil- 
dren specified for coverage Include ages 3 to 2.1 to be served by Sep> 
tember 1,^ 1980. Ages. 3 to 18 should have been Included since September 
1, 1978. There is a stipulation, however, that; states who do not provide 
education to nonhandi capped children in the age ranges of 3 to 5 and 18 
to 21 because of conflicting state lav/ or court order are excu'st^d frdm » 

it- ' 

the^r^lremeot to provide educational services to handicapped children 

in the corresponding age ranges. 

''Two priorities for service have been specified 1n4?.L. 94-142 as 
* 'i, ■ • ^ ' 'j 

having top consideration for the expenditure of federal funds. These 

\ 

priorities include: 1) all handicapped cMldren who h<}ve been .previous- 
ly excluded from school,' and 2} handicapped children wlthin-^ach cate- 

\ 

gorical area with the most severe handicaps who are receiving an inap- ' 
proprlate education. I^"federa1 funds are left over after the needs of 
these children have ^een met^ the local agencies may establish .their 
own priori t'ies for the expertditure of funds. 

In order to insure that all handicapped children are located in 
order to be provided with educational services, a child find program 
must be conducted on an annual basis. This identification process must 
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Include all children residing in the jurisdiction. Including children 
In dll public and private schools, human resource Institutions (roental 
health and mental retardation facilities) and corrections institutions. 
After children are Identified* evaluated, and placed In speclaleducd- 
taon. a child count must t^e made. A cM Id count involves compilations of 
all handicapped children ac^rdlng to age and dlsahU^Y categories. 
This report is. submitted to the state education agency,^ and, in turn, 
to the Cofnuissioner of Education on an-annual* basis. The local agency 
becomes eligible to receive federal funds based on the number of chi,!- 
dren being. served (e.g., as defined by the number of completed lEPs oft. 
file) in special education.' For the purposes of funding, U% of the 

, school population may be counted as handicapped. In local agencies 

■» 

1 den tify-ing more than 12'%>of the school population as handlcappedi 
local and state sources of funds must be used to cover the program 

4 

expenses. 

When the local agency is unable to meet appropriately the needs of 
the handicapped student (e.g., low-incidence handicapping conditions, 
students requiring highly special i-zed services), the agency ma^ place 
the student in a private agency or contract with another local agency 
to serve the child. The local agency having the jurisdiction t<r serve 

t t 

the child is responsible for Insuring that the outside agency meets the 
requirements of P.L. 94-142 and Is further responsible for monitoring 
the educational program provided to the child by the outside agency. A 
further requirement on the local agency Is to assume full financial re- 
sponsibllity f 6f> the outside placement including room, board, and edu- 
cational expenses of the handicapped student. 



The educational program of handicapped students Is defined broadly 

by P.L. 94-142 including nonacademic and extracurricuUr service** as 

well as the' formal academic program. The uefijnition of nonacademic a*nd 

extracurricular services and activities is steted belowi • 

Nonacademic and extracurricular .services and activities 
may Include counseling services, athletics, transporta- ' ^ 
tion, health services, recreational activities, special 
interest groups or clubs sponsored by the public ageitcy, 
referrals to agencies which provide assistance to 
. handicapped persons, and employment of students, in- 
cluding both employment by th^ public agency and assist- 
ance in making outside employment available. 

[Sec, 12ia.3.06(b)3 

What types of bar^'iers might exist for physically handi- 
capped students In regard to transportation to and from . 
school? What steps, could be taken by the school -to in- 
sure that transportation is accessible for physicaUy 
handicapped students? ■ - • 




-I II.. I.I. n 
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yhat type of barriers night e^ist for a blind student in 
partic1patin9 in the school band? What steps could be 
taken by the school to Insure that the band Is accessible 
to blind students? 
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The zerd reject principle insures that handicapped students are 
provided with enrol In^nt in school and access to the programs which are 
offered. The zero reject pr^incipla, however, also insures that handicap- 
ped students be functionally included in a program that is tailored to 
their particular strengths and weaknesses. One method for insuring that 
the program is relevant to' a handicapped student is the requirement to 
develop an> individualized education program (UP). Another method is 
the requirement that each state deyelop and Implement a comprehensive 
System for Personnel Development (CSPD) to insure that alj[ general and 
special education personnel necessary to accomplish the purposes of 
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P.L. 94-142 ar© Indeed, qualified. The state agenesis responsible for 

developing, rev1ei*1no, and^evl sing the CSPD and must Insure that aU 

public andj>r1vaite institutions of higher education "and other organiza- 

tlons Interested In personnel preparation related to handicapped children 

have an opportunity to participate. The plan, itself, must specify 

needs assessment procedures, content areas in which training Is needed,' ^ - 
1 ' 

target groups requiring training, geographical scope, staff training 
source, funding sources, time frame* and evaluation procedures. 

The development and Implementation of the CSPD provides the op- 
portunity for systematically coordinating the delivery of Inservice 
training airiong the state education agency and Institutions of higher 
education. 

Identify coordination problems which have existed in. your 
state In the past and suggest how these problems might be 
amelloraled tifirough the CSPD planning model. 




P.L. 94-142 defines evaluation as follows: 

procedures used . . . to determine whether a child is 
handicapped and the nature and extent of the special ed- 
ucation and related services that the child needs. The 
term means procedures used selectively with an Individual 
child and does. not include basic tests administered to or 
procedures used with all children in a school, grade, or 
c^ass. [Sec. 121a. 500(c)] 



Target groups specified in the regulations include special teachers, regular 
teachers, administrators, psychologists, speech- language pathologists, audio 
legists, physical education teachers, therapeutic recreation Specialists, 
physical therapists, occupational therapists, medical personnel, parents, 
volunteers, hearing officers, and surrogate parents. 
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Bdsed on this <lefiRftion» evaluation has two distinct purposes; 1} 
classification of handicapping conditions (e.9., . . to determine 
whether a child is handicapped . . and 2) program planning (e.g., 
. .'to determine . . . the'nat:ui*e and extent of the special education 
.and related services that the child needs*")* The major focus, howevert 
of the nohdiscriminator^^ evaluation requirements are or* she classifi* 
cation function. These requirements are as follows: 

(a) Tests' and other evaluation n^terialsi 

(1) Are provided and efdpinJstered In the^chlld's native language 
or other'^modejjof conwunicatlon, unless it Is x^learly not . 
feasible to do so> 

(2) Have been validated for the specific purpose for which 

« - • 

they are used; and • * . 

(3) . Are administered by trained personnel in confortnance with 

the instructions provided by their producer; 

(b) Tests and other evaluation tnaterials include those tailored 
.to assess specific areas of iducational need ami not merely 
those which are designed to provide d single general Intel li- 
fe gence quotient; 

(c) Tests, are selected and adfinni stared so as best to insure that 
when a test Is administered to a child.with Impaired sensory, 
manual, or speaking skills, the test results accurately reflect 
the child's aptitude or achievement l^vel or whatever other 

: ' factors the test purports to measure, rather than reflecting 
the child's impaired sensory, ntanual, or speaking skills (ex- 
cept where those skills are the factors which the test purports 

24 
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to BieasureU 

(d) No slngle/irocgdure Is 'used as^the sole crlteHor/ for detemln- 

Ing an appropriate educational program for a chf Id j aod 
. (e J Thi evaluation is made by a tfultidiscipllftar)? /earn or group of ' 
persons. Including at' least one \eacher or 'oMier specialist 
with knowledge In the area of suspected d1s^bi11t.v, . 
(f) The child is assessed In all areas relate^ to the suspected dis- 
ability, Including, where appropriate, ^a 1th, vision, hearings 
social and emotional status* general intelligence, academic 
performance, coniBUfiicatlve' status, .4ftd ti^tor abilities, 

[Sec. 121a, 532] ^ 
Further requirements are specified relating to the interpretation of 
evaluation data in making p%|nj&?ft decisions for handicapped students. 
First, these decisions must bt made by a group of persons knoisledgeable 
about the child, the evaluation results, and the educational aUernatlves 
for the child. In making the placement decision th^ team should consider 
infonijdtion from a variety of sources including test sco/es, teacher 
recorrmendations, physical condition, social or cultural background, ana * 
adaptive behavior. 

To insure that current data is maintained and considered when plan- 
ning educational programs for handicapped students, children should be 
re-evaluatcd every three years or more frequently at the request of the 
child's parents or teachers. ^ * v 

Hultl-di^cipHnary evaluation teams, frequently compcised 
of general and special education teachers, school psych« 
ologi'sts, counselors, speech therapists, and administrators, 
are responsible for joint decisior^making regarding the 
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classification prtsuHm planning for hmdH^ipmf^ %tuiiinvs< 
Sugiisst strategies which could be incorp&mM 4urin% pm<^ 

tmMnQ to pr&pAr^ stydents to »KSf.li witJi c^tr.er: 
aduUs 1R the mUi-^^UcipMmf^- evaluate en prasess* 



the defifiUton of f^'te appropriate public eiuc^tim n ifm H Js pro- . 

vided tn coRformlty wHh the HP'. • The |gV U a wfUten Mm^nt 

bv law must c^ntajft the foil ©wing co^ipDnims: 

•' (a) A. stateinsnt of thc^child's preset l^yeH of muMi&nQi 

(b) ■ A sttitefnent of mm&y go^ls, \mU&im %mn t^t^> imttMim- 

it) A stateinent of thC' sneclfic sptcia-i etea^iior? ami rtisu^'d 
servkas to bt prov^cl,ed tc the dhlld, m4 ent&n ts 
the child v^ill be abiie iQ participate ifi regulif tducstionat 

^ (d) The projected dates for initiation of services A??cl the e«itt- 
^ cipated duration of the services * and 
(e) AppfopHate objective 'cHteHa and evaluat^of? prseedures and ■ 
schedules for det^MfHJrsg* on at least an ^fmm\ feasis, **HHher 
' the sHoi't tenn instfye^lonal objectives art feeing achieved. 

[Sec. Ilia. 346] 

The i£P can be chtiracterued as cosfprel^ens f ve eurrlcylu-Jv^ bisied oo" t^^e 
^ nd W 1 duj I .of the hand i capped s tuden t . Con|^^es s fs,8de the riim < rt^ - 
ment perta1ni«9 to li^dividyaHzed education to rtgdrsss tht prefek^m te»feh 
surfaced in their fifidings of faet that the s^^eeUl edyeatkis^^al nes^cJ^ 0' 
handfcapp'ed childriMi were fiot beift§ fuUy tnet. fyrtHet-tssr©, t^ej? ^ou*id 
that more than half of the handicapped children tn t^e u,S. w€re not 
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r^»ce1v1n§ appropriate iiMC^iionn} services and thus ware denied fuM 
tquaHty of opportunny, [Sec, 601(b)(2) and (3}], 

Th€ 119' imisi be written the beginning of each school year for 
. evesf*y' handicapped chiM wha;ls receiving special education. Tradition- * 
ally, special education has been thoucjht ofus a "place,*- e.ct., the re- 
source roomV special class wi An Important basic concept of P,L. 94-14£ 

* 

Is that special education Is defined as: 

. . Specially designed 'instruction, at no cost td the 
parent, to meet the unique needs of a handicapped child, 
including classroom instruction, instruction in physical 
» tducation, horn instruction, and instruction in hospitals 
j^nd institutions. ' ' , [Sec. I?la.l4(a)3 

Thus, !Efs mu be written for any subject area- in the general curriculum 

which requires adaptation in order to acconim)date the achievement levels 

and learning styles' of handicapped students « 

lEPs are developed by cor?itiittees o# persons whc are responsible for 

the chf Id's'^education. The -required participants includes 

• * 

1. A representative of the public agency,, other than the student's 
teacher, wh© has qualifications to provide or supervise the 
pfsvision of speci,a1 education. 

2. The child's teacher. 

3. - One or both of thg child's parents. 

4. The child when appropriate. 

5. Other individuals at the request of the parents or public agency. 

6. For handicapped children evaluated far the first time, either 
a member of the evaluation team tm^t be present at the rneeting 

or another individual at the meeting (representative of the pub^^c 
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agency, the child's teacher) must be knowledgeable about the 



evaluation procedures used y.lth the child and fdRillar with the 
results. 

The sharing of decision-making authority among school personnel and 
parents Is an important' ingredient of Ihe IIP, Responsibilities of the 
local agency in regard to encouraging parent participation Include? 

1. Natifying the parents of the purpose, time, location, and 
participants at the meeting early enough so that they will have 
an opportunity to attend, 

2. Scheduling the meeting at a mutually agreed upon time and place. 

3. Insuring that the parent understands the proceedings of the 
meeting, including ^^rranging for an interpreter for parents 
who are deaf or whose native language is other than English. 

4. Providlng^^cop)^ of the child's UP to the parent upon request. 

if parents are unable or unwilling to attend the lEP conference, an 

individual or conference telephone call may be used to secure their 

pdrticipation. Only when all efforts have failed to Involve the parents 

may IKP meetings be conducted without their participation. In these 

cases, local agencies are required to maintain documentation of their 

efforts to involve the,-parents. 

There are many attitudinal and environmental barriers which 
may Impede the active participation of parents In the lEP 
conferences, list three of these barriers and Identify 
strategies which could be employed, by educators to minimize 
each barrier, ' 




A common misconception of educators ts that the UP Is a leoally , 

.. ■' 

binding document. This Is, In fact, not the case. Local agencies and 

teachers are not bound to Insure thst the 6h11d masters all objectives 

on the lt?i however, they are responsfiile for making good faith effonts 

to assist the child to make educational progress commensurate with his 

abilities and rate of learning. If parents seriously question whether 

good faith efforts have been made by educators, they may Initiate a due 

process hearing to bring a formal complaint against the public agency. 

In including the requirement for lEPs In P.L. 94-142, Congress 

indicated that they believed this approach represented the major trend 

in the field of special education. According to a report of the House 

of Representatives, - • / > 

(t)he movement toward the indiv/dual ization of instruction, 
Involving the participationnfff'the child and the parent, as 
well as all relevant educational professionals. Is a trend 
gaining wider support In educational, parental, and politi- 
cal groups throughout the nation. [Report No. 94-332, 

Education of All Handicapped Children Act of 1975, June 26, 

1975, p. 13] 

# 

Least Restrictive Env^ironment 

■Mill laMianiijimnkMe^K-^KsrvMia^KMU^^Ka^^^^B^^HMH^^^nwaMM 

The least restrictive environment principle is defined as follows: 

(U That to the maximum extent appropriate, handicapped children. 
Including children in public or private Institutions or other 
care facilities, are educated with children who are not 
handicapped, and 

,(2) Tha.t* special classes, separate schooling or other removal of 
- , handicapped children from the regular educational environment 
occurs only when the nature or severity of the handicap is 
such that education In regular clasies with. the use of supple- 
mentary aids and services cannot be achieved satisfactorily. 

[Sec. 121a. 550(b)(1), (2)] 
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Han^ educators erroneous!)' interpret the least restrictive principle to 
mean that all handicapped children should be placed in regular classrooms. 
Rather, this principle requires that the regular classroom be chosen as 
the appropriate alternative for^a child when, indeed* his needs can be 
met there. If the child's I£P cannot be successful I)' implemented in the 
regular classroom, then greater degrees of restrict^lveness should be con- 
sidered, such as the resource room, .special class, or special school. 
According to lavi, factors to be considered In choosing among alternative 
placements Include consistency with the lEP, proximity to the ch11d*s^ 
home (e.g., unless otherwise required by the lEP, the handicapped child 
should be educated In the school she would attend If not handicapped), 
and any potential harmful effect on a child regarding a particular place- 
ment. The determination of placement should be made on an annual basis. ' 
As stated previously, one required component of the lEP Is the d^ocumenta- 
tipn of the extent of the chlld^s participation In the regular educational 
program. Academic, as well as non-academic .and extracurricular, services 
and activities should be considerations In making this determination. 
Due Process 

~ " " ' ■ « 

» 

Due process procedures provide a system of checks and balances re- 
garding the education of handicapped students by Insuring that fducators 
and parents are able to hold each other accountable. Through due process, 
the fairness of decisions can be examined and adjusted. There are five, 
major due process provisions of .P.L. 94-142. 

It 

First, a due process hearing may be initiated by the local agency 
or parents if there are objections to each other's' actions regarding the 



Identification, evaluation, and provision of services to handicapped 
students* This hearing provides an Impartial forum to prescint complaints 
and supporting evidence in order for a third party ^e.g., due process 

hearing officer) to reach an objective decision regarding the validity 

» ■ ■ ■ . * ✓ 

of the complain^. P.L. 94-142 Includes numerous regulations governing 
the due process hearing Including criteria for the selection of the 

* ■ ■ • 

hearing officer (e.g., may not be an employee of the agency); presentation 

* • ■, ■ 

of evidence, (e.g. , parties may be* advised by counsel, witnesses may be 

cross-examined); attendance at hearings (e.g., may be open to the public 

at the request of the parents); and timelines (e.g.,* the .local agency 

must reach a final decision within>^ 45-ddy period after receipt pf the 

request .for the hearing). It either party is dissatisfied with the de- 

cision of the hearing officer at the local level, they may appeal the 

t 

case to the state agency. The state agency is responsible for conducting 

an impartial review of the hearing and making an independent decision. 

A further appeals process is available to parties dissatisfied with the 

state agency decision through bringing a civil action in either state or 

federal district court. 

Teachers are frequently called as -witnesses in due process 
liearings. List five suggestions which could be given to 
teachers to prepare them t6 participate effectively in the 
potentially adversarial forum of a due process hearing. 
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A second provision of due process Is the Vlght of parents to obtain 
an Independent educational evaluation (e.g.Van evaluation condu.cted by 
a licensed examiner not eoiployed by the stateior loca^I educational a9ency . 
and who does not routinely provide evaluations for these agencies) If 
they are dissatisfied with the evaluation administered by the local agency. 
This Independent evaluation must be considered In making decisions re- 
garding the appropriate education of the handicapped student. 

Thirdly, parents must receive a written notice prior to the local 
agency's proposal or refusal to Initiate or change the childU Identifi- 
cation, evaluation, or placement. By law, each notice must contain the , 
following elements: " • . 

a. A full listing of the due process safeguards available to the ' 
parent* - 

b. A description of the action taken by the agency including the 
rationale for chooslngf the particular action over other options. 

c. A description of the basis of the decision Including -each eval- 
uation procedure, test, record, or report the agency considered. 

d. A description of any othi^f factors which were considered in . 
light of the agency's proposal or refusal. 

In addition t^ written notice, a fourth due process provision Is 
that parental consent must be^obtained prior to conducting the initial 
evaluation to classify a student as handicapped. Further, consent must 
be obtained to place a student initially In a special education program. 

The fifth and final due process provision Is the appointment of 
surrogate parents. If the local agency Is unable to 1dent1f> or locate 
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the child's parents; tbe^ ape required to assign an individual to serve 
as the-surrbgat^ for the piTrent^ according to crfterla spec If ted In the 
legislation; vJhe sMrrpgat^e's role Involves representation of the.chlld's 
Intiir'est regarding .the provision of a^free appropriate public, educatlpn; 
The local . Mency Is. required to prov1<|e training to surrogate parents < 
so they can adequately represent the child's Interests. 
* i^arent Participation 

. : - 1 t . 

Parental participation in educational decision-making is a bask 
tenet of P.L. 94-142 that pervades^every principle. For example, a key 
.provision of lEP process is that parents are involved in the conwit- 
tee meeting held to develop the lEP. There are parental participation 
requirements » however, that cannot be classified according 'to the 
other five principles. For this reason, parental participation^ is con- 
sidered as a separate and sixth principle of P.L. 94-142. The two major 
areas of rights and responsibilities associated with this principle 
are Involvement in. the development of educational policy and access to 
educational records. . 

Regarding Involvement in the development of educational policy, 
P.L. 94-142 requ^ires th^t parents be provided with- the opportunity to 
participate at public hearing^ conducted by the state education agency. 
The purpose of these hearings is to review the state's annual program 
plan prior to its adoption and submission to the Commissioner of Educa- 
tion. The copy of the plan which is submitted to the Coftmiss loner o7 
Education must include a sunnary of connents received at' the hearing 
and a description of modifications made in the plan as a result of the 
comments. 
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state agencies are also required to establish a state advisory H 
panel on the education of handicapped children and to Involve at least 
- >^ one parent of a handicapped child as a njember of this pafhel. . The re- ^ 
^ .sponsibiTlties of thls^ panel Involve both the development of policy and 3l 

the JTwnltorlng of Its Implenentatlon* • 3 

* • • ■.••■"'*. 

•-"'^^^ 

^ * Parental participation- Is also secured through Insuring that 

♦ • • . .. -i- 

parents have full access to educational records. Within 45 days of the 
receipt of parental request to jeview records, the opportunity must 
be afforded to parents, to review any or all of the school records on 

* ' ' ' 

their child. Parents also are extended the^ rights .of having an explan* 
atlon or Interpretation of the records, having their representatives 
review the records, or requesting that records be amended because of 
inaccuracies or violations of privacy. If the local agency considers 
the parents request to amend the records to be a^ distortion of the facts, 
X the parents must be ioformed of their right to initiate a due process 
hearing* The only exception to parental access to records is In cases 
in which the agency has been advised that the parent does not have 
authority under state law pertaining to matters such as guardianship, 
separation, and divorce. • . . - 

Parents must also be brought into the decision-making process re- 
garding the release of personally ident.ifiable information on their 
child. This. refers to the release of information for any purpose, in- 
.eluding research.^ Stipulations regarding the confidentiality of per- 
Ijorial infornibtlon Includes the following: 

1. .Each public agency shall appoint oine official with overall 



$ responsiblHty for Insuring confidential ityt 

2, Trainins must be provided to "a1 1 persons col lectins or usiftg 
personally Identifiable Information. 

3. A list must be cofl^plled and made available for'publlc In- 

spectlon by each agency containing the names and positions of 

all employees within the agency who nay. have access to 

personally Identifiable Information. 

, Teacher education students should be provided with systematic 
training cesa''<i1ng the collection and use of personally 
identifiable information. If you were to plan a lecture on 
i this topic for preservlce students, list 5 major points which 

H. should be emphasized , to Insure that students are prepared for 
thU responsibility, 



Implementation and Enforcement 

Congress Implements P.L.;94-142 by appropriating funds to assist 
states that submit acceptable plans for educating handicapped children. 
BEH has the responsibility of reviewing and accepting, asking for mod- 
ification of, or rejecting the states' applications and plans for Fed- 
eral funds. Before BEH approves a state plan, It must be satisfied 
that the state Itself and all local educational agencies and other 
state or local agencies with handicapped children In their custody 
(e.g., state departments of mental health, himan resources, or cor- 
rections) will comply with the requirements of P. L. 94-142. If satis- 
fled, BEH awards the state it^ share of the total Congressional 



approprUtlon* and the statf passes along to the local schools and 
other eligible state and local agencies their share of the state grant; 
the state must pass along at least' 75^ of the state grant. Both the 
I state and local/Institutional shares are based on a per' capita ratio: 

the state to all other states, and the local/institutional to lall 
. other local/institutional agencies In the state. 

Because they need the federal tnoney to carry out their own duties 

• m 

to educate handicapped children (all states have constitution .or 
legislation comnandlng th^m to educate handicapped children), all states 
except one have submitted acceptable plans to 6EH and been awarded 
funds. Uot every state plan has been unchallenged by BEH, and some 
states have had to modify their plans, regulations, or laws before 
receiving BEH approval. Only New Hexico refused to submit a pUn, and 

t 

recently a federal court found that It had violated Section 504; thus 
federal law reached even a nonapplyin^ state. 

P.L. g4-142 is enforceable -in a variety of ways. Parents may call 
for due process hearings and appeal adverse rulings to court. They 
also can sue directly In federal pr state court when thay can convince 
, a court It Is futile to use the hearing process to vindicate their 
children's right%. And parents may file complaints with BEH or DHEW's 
Office for Civil Rights, seeking a cut-off of federal funds because of 
noncompliance. BEH and OCR , visit state and loca} agencies to 
monitor their implementation of the law. And the state education 
agency may. terminate Its pa%s>through funding of noncomplying state 
and local agencies and institutions. 
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Public Law 93-112; Section 504 

Overview 

In Section 504 of the Rehabilitation Act of 1973, {P.L. 93-112) the 
Congress extended ta handicapped persons, the protections extended to 
racial and national origin minorities by the Civil Rights. Act of 1964, 
namely: 

"Uo otherwise qualified handicapped IndlffHual In the 
United States ... shall soley by reason of his hand- 
icap, be excluded from participation In, be denied the 
benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial 
^ . assistance," [Sec. 84.4Ca)3 

The Immediate historical and professional context of P. I. 94-142 and 

Section 504 Is the mid-twentieth century discovery (or rediscovery) of 

the capacities of handicapped people and of teaching and learning techniques 
to evoke these capacities « the reco(in1|1on of appropriate criucallonal 
methodology and of a broader definition of education stimulated Increased 
challenges to the legality of denying public education to handicapped children. 
(Council for Exceptional Children Policies ComRilsslon, 1971; Welntraub, 
Abeson, Ballard & Lavor, 1976). Like the Civil Rights Act, Section S04 has 
legislated the requirements of the constitutional norms of equal protection. 
The Congress' choice of the same language suggests that .Integration Is central 
to Section 504, as It has been to all other civil rights acts, 

In the Rehabilitatlon^ct of 1973, "handicapped Individual" Is 
defined as: 

"[A]ny person who (A) has a physical or mental Impairment 
which substantially limits one or more of such person's 
major life activities [Including l.earnlng 84,3(j)j (B) 
has a record of such an Impairment, or (C) Is regarded as 
having such an Impairment." [Sec. 84.3(j)3 
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"Physical or mental Impairtnent" means (1) any physiological 
disorder or condition, cosmttlc disfigurement, or anatomical 
loss affecting one or pwre of the following body sys.tems; 
neurological ; ffiiisculo^stceTital i soeclj^l serise ot^gansi ires* 
plratory (Including speech organs) J cartio-vascuiafi repro- 
ductlvej digestive; genljfeo-urinary} hanlc and lynipha;t1cj 
skin; and endocrine; o^(2j any mental or physiological dis- 
ort'er, such as mental retardat ton, organic brain syndronie, 
einovMonal or mental Illness (Including addiction^ to alcohol 
or drugs), and specific learning disabilities* 

"Major life activities" means functions such as caring for ^ 
one's self, performing manual tasks, Mdlklhs, seeing, hear- 
ing, speaking, breathing, learning, and working. 

"Has a record of such Impairment" means the person has a 
history of or has been misclasslfled as having a mental or 
physical Impairment that substantially limits one or more 
major life activities. 

"Is regarded as having an Impairment" means the person (1) 
has a physical or mental Impairment that does not substan- 
tially limit major 'life activities but Is treated by a 
recipient of fedliral funds as constituting such a, limita- 
tion, (2) has a physical or niental Impalnnent that substan- 
tIaVly limits major life activities only as a result of the 
" " attitudes of others toward such impairment, or (3) has none 
■ of the Impalnnents listed above but is treated by d recelp- 
lent of federal funds as having such all Impairment. , ' 

Haster ing S ection 504 

■Mil MT rminrii— irMtrfYt r ■ i iii i — i -n ~ r~ — ~~ " — ^ 

Seciion. 504 requires that recipients act to provide effective inte- 
grated services to all handicapped people, and to remedy discrimination and 
overcojne Its effects. The Congress, HEW, and the courts each make clear 
that Section 504 i 

1. imposes a duty to adapt programs to provide handicapped people 
equally effective services, 

2. prohibits against unnecessartly separate services, 

3. Imposes a duty to' remedy discrimination and to overcome its effect 

4. Section 604 duties are Eositive duties. 
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The Introduction to the HEy §04 regulations states: * * 

"Ending discrimlnJitory practices and providing equal 
^ access to pro|rdms my Involve major burdens on sorse 
reciplients. These burdiens and costs, to be sure,' 
provide no basis for exemption frosn Section 504 or this* 
regulation; Congress* pandate to end discrimination Is 
clear. ^From this statement, as well as court decisions, 
It is clear that cost Is not a defense for noncosipl lance ' 
With Section 504 requirements. Consideration to burden 
and cost has already been allowed Jor 'In the HEW regula- 
tion (use of nonstructural changeif wnfrre possible; three 
years, from effective date to cois^y, special consldera- • 
tlon to small agencies, a f ford Inr recipients opportunity 
to sho*^ certain job acconifiodatloiKwould impose an **undue 
hardship" on the operation of Its program) . Cost re- 
mains a major Issue, nonetheless; with some red pi ehts. 
This often occurs becausi recipients overestimate what 
is actually required ^to make a prografn accessible and 
automatically assume that cost Is prohibitive. Recipe 
lents often need infoismation about the aHernatlve means 
available for making programs accessible.". 

The late' Senator Humphrey, the prlnsary Senate sponsor of Sect 
504, with regard to the purpose of Section 504, stated: 

tT]his bill correctly emphasizes the ne'ed to serve more 
severely handicapped Individuals, to make tervlces re- 
sponsive to Individual needs, ^nd to make every effort 
to enable handicapped persons to lead a prifductlve and 
financially Independent life." 
118 Cong. Rec. 32310 (Se'^tember ?6, 1972) 

This bill responds to an awakening public Interest" In 
millions of handicapped children, youth, and adults who 
suffer the profound Indignity and despair of Isolation, 
discrimination and maltreatment. It Is essential that 
the right of these forgotten Americans to equal protec- 
tion und?f tjjMaws be effectively 'enforced . . . f Tlhe 
fundamentay'Tact that one confronts Is*.. the segrfejation 
of mi 11 lops of Americans from society . . .suggesting a 
disturb*»fg viewpoint that these people are not only 
gotten but perhaps expendable." 

Con^o^Rec^ 9496 (Harch 22, 1972) 
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yhdt slfntlarities and differences cm Identtf^v h^tmm\ 
the pMf^ses of P,L« 94«142 and Section 5^? 



'He purpose of Seetlon W^. as^^ldentifjtd the Congressionsl r-tsafks 
set oyt above was afflnnsd iby MES?I In rrgylatiens by t^^t asfinQ'» " 

* 

Thest regulations specify that Settlon 504 covers evpr^ pufetlt^ ar^d private 

body whkh rtcelves federal support-. In tertns of thi deflnUiens of r-c-* 

elpknt and federal fioaneUI assistance, rieipients eovereil isy .He r<j§jj- 

latloRS nationwide tr«c1iid© apprcsxl^ately^ 

16,000 schpol systen^s 
g,60D Institutions of higher edyeation 
7,000 hospUaU 

6,700 nursing hopi^i'and healtii mm agg^^cies 
Thousa??ds of: 

Hbraries, daycare; centers* educational m'^atostifig fac^luies, 
and medical labora'tores. 

TI)ousafids of: 

state, county and local government dcjenctes 

Identify one educational agency/setting thdt would fe*? covered 
by Sectfor^ 5^4 one that would not M\ and €J^pla^« *»tiy. 
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Rtctpienis must consult with handicapped people and their organUatlons 
«t each stagt of compliance activities. These steps include developing 
tfdf^sUlon plans for mking a prograit: accessible (Oeceinber $^ 1977 dead- 
line) and conducting a stlf-evaluatlon (June 2, 1978 deadline)* The m 
regulations specify? some ver^ detailed steps which recipients must take 
In conducting a self -evaluation. Recipients with fifteen or nwre en^lo>^- 
C0S fnust record J 

-the names of the people and organuatfons consulted, 

-the areas eMamined, 

-any problems Identified, 

-changes made In policies and practices, and 

«anif reniedlat action taken. [sec, 8^.6Ce)(2)3 

The record trsust be put In writing and kept on file for, at least three 

^ears. A copy must be made available to anyone who requests 1t« ' Since 

the HEW' regulation linposes upon recipients a duty to negotiate with con* 

suffiers in good faith, there are some additional things which it makes good 

sense for consumers to Insist on when conferring with recipients as a 

n*easure of gsod faith. Some of these measures are? 

-including handicapped persons or organizations of all of 
the various disabilities i 

-(Tidking the relationship a continuing and on-going one» 

t}Qi a one-shot deal or just an annual meeting; 
♦providing routine access to all reports, docufr^ents, 

financial data and other Inforrnation bearing, upon S04 

co^RpHance; and 

•paying the organ jjrations or their representatives for 
services Just as any consultant so that people can 
give the t\m and make the coimii tsnent to conduct the 
needed analyses for implefrjentatlon. 
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yhdt things would you consldtr evidence thdt an agincy 
has acted In ^ood faith? not acttd in good faith? 



The cnajor coniponents of Section 504 are Employment, Program Access- 
ibnUy« Education, Postsecondary Education and Social Services. In 
addition the regulations adopt eoforcenient pYocedures originally develop' 
ed for' the Civil ^liights Act of 19S4. The following sections are areas 
of importance under Section 504 which provide basic Information for one 
or more of the major components, and relate directly to educational in- 
stitutions. 



grogran^^ AccfSsibillty; Oyercomtng Architectu r a 1 , Coninun 1 ca t ,1 on and 
Ehviroamental Barriers 



Subpart C of the HEW regulation prohibits recipients from efeluding 
handicapped people from their programs or denying them services because a 

recipient's facilities are unaccessible to or unusable by handicapped 
persons. (Sectfon 84.31* p. 81). This means that architectural, com- 
munications, and environmental barriers must be dealt with and eliminated. 

^' f^^S^lUMlM^J^ construction must be barrier free. 
(Sec. 84.23(d), p. 81) . 

2- Existin g facilities. Recipients shall operate each program or [ 
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i; • activity so that the program or activity, when viewed In Its 

I , entirety. Is readily accessible to handicapped persons^ 

(Sec*. 84, 22(a), p. Gl). Ihis requlieiiient is referred'ta as 
program accessibility . It does not necessarily require that 
each existing facility oi» every part of a facility be made 
accessible to and usable by handicapped people. Rather, it re- 
quireB. thaUjitnany cases at least , a part or percentage of 
each recipients* facilities must be accessible so that dis- 
abled people can participate in the program. 
. Three things to remember in applying HEll's accessibility standard 
are: 

1 . There are no prescribed numbers or percentages set by HEW for 
buildings or floors of buildings which. must be accessible* 

Z» Alternatives to structural changes are permitted if , they are 
equally effeetive." 

^ 3." The decision whether to use alternate means must be made with 

handicapped people and their organizations. 

What would you find unacceptable because It Is not "equally 
effective?" If a handicapped person could participate, but 
receive fewer benefits, would It be equally effective? 
What if the handicapped 'person could receive full benefits* 
but In a segregated facility? What if the building is 
considered "accessible" 'because there Is someone who is 
willing to carry handicapped people up and down stairs? 
What if people in wheelchairs must use a freight elevator? 
a back door? What is an agency's responsibility regarding 
accessibility If no handicapped persons are seeking services 
from their agency? 




ERIC 
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Special exception for smalT service providers. A special excep- 
tion to the program accessibility requirement i^: made in the regulations 
for small service providers which employ fewer than 15 people. In 
addition to the option of making home visits, if a small recipient can- 
not make its services available short of significant alterations In its 
existing facilities, it may, after consultation with the person seeking 
its services, refer the in'divldual to another service provider whose 
facilities are accessible. [Sec. 84.22(c)3 (This outside referral is 
a "last -resort" measure). 

Effective coirwunications for blind and deaf. The duty to provide 
effective cortmunication aids for blind or deaf people somet1it)gs Involves 
physical and structural modifications (e.g., telecpninunication devices) 
and other times nonphysical or structural modifications like, providing . 
interpreters or making copies ^f printed material available in braille, 
cassette, and large print. 

In addition, the HEW regulations impose a duty to publicize the 

* 

accessibility and usability of prograr.> by requiring that the recipient 
adopt and implement^^rocedures to ensure that interested persons, in- 
cluding persons with impaired vision .or hearing, ctn obtain information 
a^ to the existence- and location of services, activities, and fucilities 
that are accessible to and usable by handicapped persons. (Sec. 84.27(f), 
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actlv^ity so that the prograiror)ictiv1ty» when viewed In Its 
entirety, is readily accessible to handicapped persons. 
' (Sec. 84.22(a)3 p. CI). This requirement is referred to as 
program access^f 1 1 tv . It does not necessarily require that 
each exj^iing facility or every part. of a facility be made 
accessible to and usable by handicapped people. Rather, At re 
quires that in many cases at least , a part or percentage of 
each recipients"lracilities must be accessible so that dis- 
abled people caa participate in the program. 
V Three things to remember in applying HEll's accessibility standard 



1 . There are no prescribed' numbers or percentages set by HEW for 
buildings or floors of buildings which must be accessib.le. 

2. Alternatives to structural changes ,are permitted if they are 
equally effective. . * 

3. The decision whether to use alternate nieans must be made with 
handicapped p,epple and their organizations. 

4 

What would you find unacceptable, beqause it is not "equally 
•effective?" If a hand1capped':»rsoi(i could participate, but 
, receive fewer benefits, would Tt be equally effective? 

What if the handicapped person could>receive full b nefits» 

but In a segregated facility? What if the building Is 
, considered "accessible" because there is someone who is 

willing to carry handicapped people up and down stairs? 

What if people in wheelchairs must use a freight elevator? 

a back door? What is an agency's responsibility regarding 

accessibility if no handicapped persons are seeking services 

from their agency? 



Special exception for small service providers. A special excep-- 

* ■ » 

tlon to the program accessibility requirement Is made In the regulations 
for small service providers which employ fevieK than 15 people. In 
addition to the option of making, home visits. If a , small recipient can> ' 
not make its service:^ available short of significant alterations In its 
existing facilities, it may, after consultation with the person seeking 
its services, refer the Individual to another service provider whose 
facilities are accessible. [Sec. 84.22(c)] (This outside referral is 
a "last resort" measure). " - , 

Effective conmunicationS for blind and deaf. The duty to p^'ovlde 

effective communication aids for blind or deaf people sometimes Involves 

/ ■ .. . . ' 

physical' and structural modifications (e.g., telecoiniiuni cation devices) 
and other times nonphysical or structural modifications like providing 
Interpreters or making copies of printed material available in braille, 
cassette, and large print. ' 

ITt addition, the HEW regulations impose a duty to publicize the 
accessibility and usability of programs by requiring that the recipient 
adopt and Implement procedures to ensure that Interested persons, in- 
eluding persons with impaired vision. or hearing, can obtain Information 
as to the existence and location of services, actlvitieSi and facilities 
that are accessible to and usable by handicapped persons. (Sec. 84.27(f), 



activity so that the program or activity, when viewed in it,s 
entirety, is readily accessible to handicapped persons. 
CSec. 84.22(a], p. CI). This requirement is referred to as 
program accessibility . • It does not necessarily require that 
. ejich existing facility or .every part of a facility be made 
accessible to and usable by handicapped people. Rather^ it re 
quires t^at in many cases at least , a part or percentage of 
each recipients'- facilities must be accessible so^hat dis- 
> abled people can partiqipate in the program. ^ 
Three things to remember in applying HEll's accessibility standard 

% 

% , ^ ■ • 

1 . There are no prescribed numbers or percentages set by HEW for 
-buildings or floors of buildipgs which must be accessible.' 

2. Alternatives to structural changes are permitted if they are 
equally effective. . 

3. The decision "whether to use alternate means must be made with 
handicapped people and their organizations. 

What would you find unacceptable because it Is not "equally ^ 
effective?" If a handicapped person could participate, but 
receiye fewer benefits, would it be equally effective? 
What if the handicapped person could receive full benefits, 
but in a segregated facility? What if. the building is 
considered "accessible" because there is someone who is 
willing^ to carry handicapped people up and down stairs? 
What if people in wheelchairs must use a freight elevator? 
a back door? What is an agency's responsibility regarding 
accessibility if no .handicapped persons are seeking services 
from their agency? 
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Special exception for small service providers .» A special excep- 
tion to the.program acceisslblllty requirement Is made In the regulations 
for smalT service providers which employ fewer than 15 people. In 
addition to the option of making home visits, If a small recipient can- 
not make'lts services available short cf sipnif leant alteratlonsL In Its 
existing facilities,. It may, after consultation with the person seeking 
Its services, refer the Individual to another service provider whose 
facilities are accessible. [Sec. 84.22(c)] (This outside referral Is ' 
a "last resort" measure). , 

Effective communications foHbTTnd"^ deaf. The duty to provide 
effective comn|un1 cation aids' for blind on deaf people sometimes Involves 
physical and structural modifications (e.g., teleconnunl cation devices) 
and other times nonphysical or structural modifications like providing 
Interpreters or making copies of printed material available in braille, 
cassette', and large. print. 

.In addition, the HEW regulations Impose a duty to publicize the 
accessibility and usability of programs by requiring that the recipient 
adopt and Implement procedures to ensure that Interested persons, in- 
eluding persons with impaired vision or hearing, can obtain Information 
as to the existence and location l3f services, activities, and facilities 
that are accessible to and usable by h^Tndicapped persons. (Sec. 84.27(f), 
p. 81). ' ' V ^ , 
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activity so that the program or activity* when viewed In Its 
entirety. Is readily accessible to handicapped persons. 
(Sec. 84.22(a}, p. SI). This requirement Is referred to as 
program accessibility . It does not necessarily require that 
each existing facility or every part of a facility be made 
accessible to and usabl,e by handicapped peoiple. Rather, it re>, 

9 

quires that in many cases at least , a part or percentage of 
each recipients' facilities must be accessible so that dis- 
abled people can participate In the program. 
Three things to remember In applying HElfs accessibility standard 



1 . There are no prescribed numbers, or percentages set by HEW for 

buildings or floors of buildings which must be accessible. 
Z, Alternatives to structural change^ are permitted if they are 

equally effective. * 
3. The decision whether to use alternate means must be made with 
handicapped people and their organizations. 

- . X ' ' 

What wourd you find unacceptable because It Is not "equally 
effectlvet" If a handicapped person could participate, but, 
receive fewer benefits, would it be equally effective? 
What if the handicapped person could receive full benefits, 
but In a segregated facility? What if the building is 
considered "accessible" because there Is someone who Is ' 
willing to carry handicapped people up an|$) down stairs? 
, What If people in wheelchairs must use a freight elevator? 
a back door? What is an agency's responsibility regarding 
accessibility If no handicapped persons are seeking services 
\ from their agency? 
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' Special exception for sfnall service providers. A special excep- 
tlon to the program accessibility requirement Is made In the regulations 
for small service providers which employ fewer than 15 people. In 
addition to the option of making home visits, if a small recipient can^ 
not make Its services available short of significant alteratiins in its 
existing facilities. It may, after consultation with the person seeking 
Its services, refer the individual to another s^r^hs^ providqfltfhose 
facilities are accessible. [Sec. 84.22(c)] (This outside referral is' 
a "last resort" measure). 

Effective coffwuni cat ions for blind and deaf. The duty to provide* 
effective coirmuni cation aids for blind or deaf people sometimes Involves 
physical and structural modifications (e.g., telecommunication devices) 
and other times non'^hysical or structural modifications like providing 
Interpreters or making copies of printed material available in braille, 
cassette, and large print. 

In addition, the HEW regulations impose a duty to publicize the 
accessibility and usability of programs by requiring that the recipient 
adopt and Implement procedures to ensure that Interested persons, in> 
eluding persons with impaired vision or hearing, can obtain Information 
<as to the existence and location of services, activities, and facilities 
that are accessible to and usable by handicapped persons. (Sec. 84.27(f) » 
p. 81). 
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activity so that the prograffi or activity, when viewtd in Its 
, ' entirety. Is readily accessible to handicapped persons. ' 

(Sec. 84.22(a], p. CI). This requireinent is referred tQ as 
program accessibility . It does not necessarily require that 
each existing facility or every part of a facility be made 
accessible to and usable by handicapped people. Rather, 
quires that In many cases at least , a part or percentage of 
each recipients* facilities must be accessible so that dis- 

abled people can participate in the program. 

*- ^ 

Three things to remember in applying HEl?*s accessibility standard 

are: 

1 . There are no prescribed^numbers or percentages set by HEW for 
buildings or floors of buildings which rnust be accessible, 
'2. Alternatives to structural changes are permitted If they are 
equally effective. 

4 

3. The decision whether to use alternate means must be made with 
h^di capped people and their organi2at1ons\ 

What would you find unacceptable because it is not "equally 
effective?" If a handicapped person could participate, but 
receive f^wer benefits, would it be equally effectived 
What if the handicapped person could receive full benefits* 
but in a segregated facility? What if the building is 
considered "accessible" because there is someone who is 
willing to carry handicapped people up and down stairs? 
What if people in wheelchairs must use a freight elevator? 
a back door? What is an agency's responsibility regarding 
accessibility If no handicapped persons are seeking services 
from their agency? * 



special exception for swall service providers* A special excep- 
tion to the prograin accessibility requirefnent is made In the regulations 
for small service providers which employ fewer than 15 people. In 
addition to the option of making fiome visits, if a sii^ll recipient can* 
not make its services available short of significant alterations in its 
existing facilitleSt it^rnay* after consultation with the person seeking 
its services, refer the individual to another service provider i^hose 
facilities are accessible. . [Sec. 84.22^c)] (This outside referral is 
a "last resort" measure}* 

Effective conmunications for blind and deaf. The duty to provide 
effective c<»Tinunication aids for bliiid or deaf people sornetimes tnvolvel 
physical and str.uctural modifications (e.g.» teleconmun^cation devices) 
and other times nonphysical or structural inodifications like providing 
interpreters or inaking copies^of printed material available in braille, 
cassette, and large print.' 

In addition, the^HEW regulations Impose a duty to publicize the 
accessibility and usability of programs by requiring that th& recipient 
adopt and irnplement procedures to ensure that interested persons, in- 
cluding persons with Impaired vision or hearing, can obtain Infomiation 
as to the existence and location of services, activities, and facilities 
that are accessibTe tc and usable by handicapped persons. (Sec. 84.27(f). 
p. 81), • 
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S . aetivUy so that ths prosram or actlvityi when viesrad in Its 

' ' ' ' ■ ■ 

*ent1rgty» Vs accessible to handicapped persons. 

■ • ■ • . . 
(Sec. 84.22(a) » p. This requ^reir^nt Is referred to as 

program accessibility ^ It dots not' necessarily require that 

each existing facility or every part of a facility be made 

* • ' ' ■ 

■4. 

accessible to and usable by handicapped ptopte. Rather, it re 

» 

quires that in many j^ases at least , a part or p^rc^ntage of 
each recipients- faclli^es must be accessible so that dis» 
abled ,{teople can participate in the prosram* 
Three things to reii^ember in applying HEll's accessibility standard 
- * are: , . ' . 

1 . There are no prescribed numb ers or percentages set by HEW for 
buildings or floors of buildings which imist be accessible. 

2. Alternatives to structural changes are permitted if they are 
equally effective. ' 
The decision i«hether to us@ alternate means must be inade i^ith 
handicapped people and their organizations. 

yhat would you find unacceptable becaus;^. it is not ''equally 
effective?" If a handicapped person c6uid participate, but 
receive fewer benefits, would it be equally effective? 
What if the handicapped person could/ receive full benefits, 
^ but in a segregated facility? What/if the building is 

considered "accessible'' because there is someone who is 
willing to carry handicapped people up and down stairs? " 
What if people in wheelchairs. must use a freight elevator? 

back door? What ts an agency's responsibility regarding ' 
a'ccessibllity If no handicapped persons are seeking services 
from their agency? " 
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'tion to the program accessibility ingquir^nt is faade in the reguUtions 

for small servk© providefs which employ fewer than II p&ple. is 

addition to the option of making -home visfts.* if a ss-^ll recip^csst cm* 

, not make its^ services ava^ilable short c»f sfenlf leant alteratisns in us 

existing fac1Hties» It ciay, aftsr consyltation wUh thg perscn seeking 

Its services* refer the individual to another ser%'ice proM^f **lmss * . 

faci-lities art acctss^bla, ■ [See, 84.2ICc).3 (ThU oytjjdt referral Is 

a "last reso^t*' measure), 

I 

Effective cofnnuhlcations for blind and deaf. The Hut^' tQ prewsde 
effectivt 'cornrnunicatlon aids for blind or deaf people %omiim% invelves 
physical and structural ffsodlfieatloni^Ct.gos te1ec<mynkatlon devises) 
and other' times nonphysical or structural isisdlfi cat ions like pr-mii^in^ 
Interpreters or making copies of printed materiel available braille, 
cassette, and large print. 

In addition, the HEW regulistlons impmQ a dyty t© pyb1ici^»i tne 
accessibility, and usabilit^y of programs requirimj thai tht? reci'psefit 
adopt and impleoient procedures to ensure t4^at interasttd persons* Ui- 
eluding persons *«ith Irnpalred vision or hearing, can obtain informt^on 
as to the existence? and location of services, activities, and fa,enittts 
that are accessible to and usable by hdndiespped p©rso»^s - {S^c. 84 ??(t) 
p. Bl). 
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activity so that the pfooram or activity, when viewed In Its 
tntlrety. Is re^4Uy accessible to handicapped persons. 
(Sec. ^*UM* P» CI)* . Ihls requiretftent Is t^Urrj^ii to as 
pmqrm accesslbilltif . It does not necissarlly require that 
eaeh ekUting facHlty or every part of a facility be made 
access 1 bit to and usable by handlcappsd people. Rather, It re» 
quires that In rnany cases af least t a part or percentage of 
each recipients* facilities must be accessible so that d1s« 
abled people can participate In the prograiR. 
Three things to remember In applying HEt"s accessibility standard 



1. There are no presarlbed numbers or percentages set by HEVI for 
buildings or floors of buildings which fnust be accessible. 

2. Alternatives to structural changes are persiltted if they are 
equally effective. 

3. The decision v*hether to use alternate means must be made with 
handkapped people and their organizations. 

Whet would you find- unacceptable because It Is not "equally 
effective?" If a handicapped person could participate, hot 
receive fewer benefUs, would It be equally effective? 
uhat if the handicapped person could receive full benefits, 
bsit In a segregated facility? What If the building Is 
considered "accessible" because there Is sonieone wtio Is 
willing to carry handicapped people up and down stairs? 
Wnat if people In wheelchairs must use a freight elevator? 
a back door? What -Is an agency's responsibility regarding 
aeeessiblllty if m handicapped persons are seek'ig services 
fro;55 their agency? 



38 



SpeclaV exception for small servfke providers. A special excep- 
tion* to the program^accessibllity requirement is made in the regulations 
for small service providers which employ fe**er than 15 people. In 
addition to the option of making home visits, if a small recipient can- 
not tiiake its services available short of significant alterations in its 
existing facilities, it may, after consultation with the person seeking 
its services, refer the individual to another service provider whose 
facilities are accessible. [Sec. 84.22(c)l (This outside referral is 
a "last resort'' measure). 

Effective cojHRiujiic^^^^ blind and deaf> The duty to provide 

effective conntunication aids for blind or deaf people soffietimes involves 
physical and structural TOdifications (e.g., teleco??«iuni cation devices) 

» 

and oth^r times nonphysical or structural modifications like providing 
interpreters or making copies of printed material available in braHle. 
cassette, and large print. 

In addition, the HEW regulations impose a duty to publicize the 
accessibility and usability of progriyns by requiring that the recipient 
adopt ^nd ifnplerj»ent procedures to ensure that interested persons, in- 
cluding persons with im^red vision or hearing, can obtain inforstation 
as to the existence dnd location of services, activities* and facilities 
that are accessible t© and usable by handicapped persons. (See. 8^*.?7(f)» I — - 
p. SI). ' 
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What are Implications of the duty to publicize for training 
that you are responsible for? 



Securing Free. Appropriate, and Integrated Education 

Subpart 0 of the HEW regulation requires that each handicapped chl^d 
be given a free, public program of education and training appropriate 
to his or her needs, in the most integrated setting. (Sections 34,31 
to 84.39, pp. 82-83). 

These requirements are essentially the same as those that have been 
established through the courts, and guaranteed by the Congresj in the 
Education of All Handicapped Children Act (P.L. 94-142) as well as by 
fRany -state legislatures. Section B04 and the HEW regulation provides 
an additional forum for iRtplementlng and enforcing these rights 

What are some of these rights? 



How might knowledge of the law and negotiation skills be 
useful In securing" education for handicapped persons? 
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Do you think a court decision, decision by hearing officer 
or negotiated settlenient will be more suited to individual 
needs? why? < 




Private schools [Sec. 84.39] receiving federal fuods and which offer 
special education programs for handicapped j:hildren must design their 
programs so that they are appropriate to handicapped students'- individual 
needs and must educate handicapped students in the most integrated set- 
ting, just as. public schools are required to do. The multi-disciplinary 
evaluation and due process procedures also apply to these private schools. 
A private school nay charge more for educating handicapped students onl> 
if the additional charges can be justified as substantially increasi.ng 
the overall costs of operating the school. 

If a private school has no special education programs, it nonetheless 
can be required to admit a handicapped child if the student can be ac- 
cofiTJodated by minor, adjustments to the program an example being that 
private schools cannot exclude a blind student. 

School districts which operate daycare , preschool , or adult education 
programs must extend these services to handicapped individuals. This means 
that schools must make available educational activities and programs for 
handicapped children under the age of six and ind^pb^fSuals after the age of 
18. wher^ such programs exist for the, general public. As in the case of 
elementary and secondary education programs, preschool activities and 
adult education courses must be free for handicapped students if free 
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for everyone else, must Include supplementary aids and services if re?'^ 
quired by a*< particular Individual, and must take place In the most inte- ' 
grated setting. 

Unde'r the Education of All Handicapped Children Act', staties will 
have t^ provide cornplete education programs for all handl^pped children be 
tween ages 3 and 6 and handicapped people between 18-21 by 1980 In order to 
receive federal funds. Section 504 provides the means for presently ac- 
complishing this objective where' schools now offer programs fof children 
in these age groups [Sec. 84.38]. ' 

^he following two pages provide excerpts from Section 504 regulations 
issued by. HEW and should- be helpful in familiarizing yourself with their 
contents and in answering the following two questions. * * 

Using the outline of the 504 Regulation, where would you 
look to tfistermine whether the regulations require an lEP, 
as In P.L. 94-142? 



What major section? 



1 What subsection(s) might you check? 

/— u 



What requirements under Sec. 84.35 might be met through the *^ 
use of an lEP? 
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Excerpt from Section 504 Regulation 

Subpart A ■ General Provisions 

Sec. 
84J 
84.2 
84.3 
84.4 
84.5 
84.6 



84.7 



84.8 
84.9 

84.10 



Purpose 
Application 
Definitions 

Discrimination prohibited 
Assurances required 
Remedial action, voluntary 
action & self evaluation 
Designation of responsible 
employee & adoption of 
grievance procedures 
Notice 

Administration requirements 
for small recipients 
Effect of state or local law or 
other requirements & effect of 
employment opportunities • 



Subpart B - Employment Practices 

84.11 Discrimination prohibited 

84.12 Reasonable accommodation 

84.13 Employment criteria 

84.14 Preemployment Inquiries 
84.15-84.20 [Reserved] 

Subpart C - Program Accessibility 

84.21 Discrimination prohibited 

84.22 existing facilities 

84.23 New construction 
84.24-84.30 [Reserved] 
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Subpart D - Preschool. Elementary: 
Secondary Education 

64. Application of this subpart 

84.32 Location 6 notification 

84.33 Fr%e appropriate public education 

84.34 Educational setting 

84.35 Evaluation & placement * 

84.36 Procedural safeguards 

84.37 Nonacademic services 

84.38 Prescliool & adult education 
programs 

84.39 Private education programs 
.84.40 [8eserv€d] 



$ubpart E ^ Postsecondary Education 
5ec, ■ ■ ■ i 
84,tr=AppT1?iltion of this subpart 
84»42 Admissions & recruitment 

84.43 Treatment of students; general 

84.44 Academic adjustments 

84.45 Housing 

84.46 financial & employment assis- 
tance to students 

84.47 Nonacademic services 
84.48-84.50 [Reserved] 

Suboart F - Health. Welfare & 
Social Services 

84.51 Application of this subpart 

84.52 Health, welfare & social services 

84.53 Drug & alcohol addicts 

84.54 Education if institutionalized 
persons 

84.55-84.60 [Reserved] 

Subpart G - Procedures 

84.61 Pcocedures 
84.62-99 [Reserved] 
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84.35 Evaluation and placement. . 

(a) ^^Preplacement evaluation. A recipient that operates a public 
elementary or secondary education program shall conduct a« evaluation In 
accordance with the requlrenients of paragraph (b) of this section of any 
person who, because of handicap! needs or Is believed to -need special " 
education or related services before taking any acjtion with respect to 
the initial placement of the person In a regular or special education 
program and any subsequent significant change In placement. 

Oi) Evaluation proccjdures . A recipient to which this subpart ap- 
plies shall establish standards and procedures for the evaluation and 
placement of persons .who* because of handicap, need or are believed to 
need special education or related services which ensure that; 

(1) Tests and other evaluation materials have been validated for 
the specific purpose for which they are used and are admlnlsterea by 
trained personnel In conformance with the Instructions provided by their 
producer; * . 

^ 

(2) Tests and other evaluation materials Include those tailored to 
assess specific areas of educational need and not merely those which are 
designed to provide a single general Intelligence quotient; and 

(3) s7ests are selected and administered so as best to ensure that, 
when a test Is administered to a student with Impaired sensory, manual, 
or speaking skills, the test results accurately reflect the student's 
aptitude or achievement level or whatever other factor the test purports 
to measure, rather than reflecting the student's Impaired sensory, man- 
ual, or speaking skills (except where those skills are the factors that 
the test p'jrports to measure). 

. . (c). Placement procedures . In Interpreting evaluation data and in 
mkwg placement decision, a recipient shall (1) draw upon Information 
from a variety of sources, including aptitude and achievement tests, 
teacher recommendations, physical condition, social or cultural back- 
ground, and adaptive behavior, (2) establish procedures to ensure that 
information obtained from all such sources is documented and carefully 
considered, (3) ensure that the placement decision Is inade by a group 
of persons. Including persons knowledgeable about the child; the mean- 
ing of the evaluation data, and the placement options, and (4) ensure 
that the placement decision Is made in conformity with Sec. 84.34. 

' (d). Reevaluation . A recipient to which this section applies shall 
establish' procedures, in accordance with paragraph (b) of this section, 
for periodic reevaluation of Situdents who have been provided special 
education and related services. A reevaluation procedure consistent with 
the Education for the Handicapped Act is one means of meeting this re- 
quirement. 




Higher Education . 

Since virtually all co11eges»coflimun1ty'» state and private— receive 
•funds. from HEW, Subpart E of HEW's regulations prohibits them from dis- 
criminating against handicapped students in any of iheir programs or 
Qctivitfes, identifies particular practices which have tended to exclude 
handicapped people from higher educational opportunities, and proscribes 

» 

number of actions to Insure that handicapped students have ao equal op- 
portunity to obtain a degree and to share in benefits of college and 
graduate life. Some of the suggested actions Include insuring that: 

1. Handicapped students have an equal opportunity to participate in 
every aspect of higher education programs (academic, research, 
and professional progriuns; extracurricular activities, finan- 
cial aid, housing, health care, .employment including work study 
and student teaching assisnments, career placement, counseling 
services, and insurance plans [Sec. 84,43(a}]. 

2. Tests and admissions procedures are valid for purposes used, 
and do not discriminate against students with visual, hearing, 
or manual impairments. 

3. There are limits on inquiry about disabilities. ) 

9 

4. Facilities am accessible 

5. ' Interpreters are provided (also readers and other aides) 

6. Nonessential academic regulations are flexible and can be ad- 
justed 

7. Any outside housing, employment or transportation assisted by 
the school is available to handicapped students [Sec. C4. 45(b) 
and 84,46(b)3. 
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Enforcing Section 504 

The Office for jClvil Rights Is responsible for seeing that each HEW 
funded program Is In full compliance. Other federal agencies will desig- 
nate' responsible offices as they» In turn. Issue regulations. The Office 
of Civil Rights can: 

1. review applications for federal assistance, 

2. act on complaints against recipients from handicapped people 
their organizations, and 

3. conduct compliance reviews of a recipient's programs. 

The courts are available for use by handicapped people and their organ- 
izations for enforcing Section 504 In order to get jobs, an education, 
accessible transportation, -and other services created in the community. 

P.L. 94-142 and Section 504 V.y'""'""^"" 

Under P.L, 94-142, SEA's and LEA's may receive federal funds to 
assist them In educating handicappsd children. As a condition of 
receiving funds each SEA and LEA must comply with the provision of 
P.L. 94-142. Whether or not an SEA or LEA receives Part 6 funds. It 
must comply with Section 5t)4 and Its regulations which are consistent 
In concept and policy with P.L. 94-142 regulations. Section 504 pro- 
, hiblts any recipient of any federal financial assistance from discrim- 
inating against a handicapped person solely on the basis of his handi- 
cap. 

Despite a similarity to P.L. 94-142, Section 504 and its regulations 
differ from P.L. 94-142 in several important respects: 

1. Section 504 was effective upon enactment (1975) and required 
innjediate full compliance; P.L. 94-142 permits schools to comply over 
an extended period of time. 
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2. Section, 504 Includes as Itahdicapped those persons who are so 
defined by P.L. 94-142, but It also Includes many others such as persons 
addicted to the use of drugs and alcohol. The two laws take different 
approaches to the Issue of who is handicapped. P.L. 94-142 basically 
relies on a categorical approach and therefore anticipates the continu- 
ation of categorical labeling of children. Section 504, however, relies 
on both a categorical approach and an entirely different approach, best 
described as ^'functional Under that approach, a child is handicapped 
if he functions as though he were handicapped, of if a state or local 
government receiving HEW funds acts as if the child were handicapped, 

there Is an impairment in his major life activities, he has a record of 
impairment, or he is treated as having an Impairment. 

Section 504 prohibits discrimination not only in preschool, elemen- 
tary, secondary and adult public education, but also in the employment 
of the handicapped and in social and health services. It Is a nondis- 
crimination law, prohibiting discrimination based on handicaps. By 
contrast, P.L. 94-142 provides an entitlement or right to specific 
services with respect to preschool, elementary, secondary, and adult 
education based on classification as handicapped. Both laws, however, 
speak to the problems of architectural barriers and access to facilities 
and, in a limited sense, to the employment of the handicapped by the 
public schools. 

Both P.L. 94-142 and Section 504 require appropriate education and 
an individualized evaluation. Section 504 does not, however, require 
an lEP as does P.L. 94-142. 
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P.L. 94-1.42 grants a private Individual the right to bring suit 
after administrative due process appeals have been exhausted. Although 
Section 504 does not by its terms create a pflvate right of action, cases 
brought under Section 504 have successfully challenged discrimination In 
public education. Therefore, under Section 504. an aggrieved, handicapped 
person may be entitled to file his lawsuit before exhausting any admin- 
istrative remedies he might have available. 
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JUDICIAL ADHINISmnVS INTERftj^trATION OF PA. 94-142 and SECTIOfj SQ4 

The passage of F.L. 94-142 and Section 504 as well as other legi'sla-' 
tlon related to the rights of the handicapped filx^ significantly influenced 
educational practices. The following are a representative sainple of the 
Issues which have arisen since the passage of these laws and have been 
decided based on them and their underlying concepts. ' ' 

Accessibility to public transportation . In lloyd v. Regional 

Hi 

Transportation Authority (1S77), the Seventh Circuit Cpurt of Appeals 
rejected Chicago's claim that the transportation system was accessible 
^to the handicapped based on the availability of separate special buses. ^ 
The court held that Section 504 creates a private right of action for 
handicapped Individuals, imposes affirmative duties upon city and regional 
agencies and prohibits unnessar.1\y separate services. 

Preference- for regular class placement over hoinebound instruction 
for physically handicapped child . In Hairs ton v. Drosick, (1976) a West 
Virginia federal district court applied Section 504 's integration require- 
ment to education. In that 'case, a child with spina bifida was offered 
homebound instruction, a special education class, or a regular class if 
hen mother wou/Tcome two or three times a day to attend to the child's 
toileting needs. The t^urt wrote: 

"There are a great nunter of other spina bifida children 
throughout the State of West Virginia who are attending 
public schools In the reoii^r classroom situation, the 
great n«jor1ty of which nave more severe disabilities 
than the plaintiff child Trina Evet Halrston Including 
children having body braces, shunts, Cummlngham dips 
and ostomies, and requiring the use of walkers and con* 
finement to wheelchairs. The needless exclusion of these 
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children tnd other children who are able to function . 

adequately frofs the regular classroom situation woui^. ^ 

be a great disservice to these children... A major goal 

of the tducltloHal pr&e^ss Is the socialization process 

that takes place in the regular class room/ with the 

resulting ca^^bility to interact in a social way with 

one's peers. It is therefore iiaperative tha^every 

child receive an education with his or her peers insofar 

as it Is all possible. This conclusion is further en- \ 

forced by the critical Importance of education Iil thi^ 

society. ' 

It is an educational fact that the fnaxlmwn benefits to 

a child are received by placement" In as normal environ-' 

•went as possible. The expert testljnony established that 

placefnent.bf children in abnonjial envlromnents outside 

X)f peer situations imposes additional psychological and 

ewtional handicaps upon children which, added to their 

existing handicaps, causes thm greater difficulties In 

future life. A child has to learn to Interact In a 

social way with its peers and the denial of this oppor- - 

tunlty during his minor 'years Imposes added lifetime 

burdens, upon a handicapped individual." . (423 F. Supp. at 183) • 

* ■' 

Interpreter fgr deaf college student . In Barnes v. Converse College 
(1977) the court found that Section 504 required a private college re- 
celving feder&) financial assistance to provide an Interpreter to a deaf 
school teacher who enrolled as a student in its suwmr session to earn 
additional college credits. 

Least restrictive placement . The issue of least restrictive placement 
is one of the issiies coflnion to many of the educational cases. In one -of 
the first cases to rely on federal statutes, including P.L, 94-142, 
Section 504, and the Elen^entary and Secondary Education Act of 1?65, the 
focus was on the inadequacy of educational services to handicapped chil- 
dren placed in self-contained special education classes that Isolated thm 
from nonhandi capped children, and allegedly failed *to n^eet their education- 
al needs. One result of that case was that "in January of 1579. a conse?^t 
degree was entered with the state livel defendants* which was comprised 
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Of « con^rehgnsive plan to assure compllafice in ensuring t^iial e^sation- 
a1 opportunity for all handicapped children* ages 6-20 yeari 1f> Kisr^lsslpi 
Hattiejf. V' Holladay ^ (1975). ... 

In Oecfff^if, 1S7S» the Thirti Circuit Coyft ©f Appeals affirwd the^ 
Federal District Court -s opinion In the mcfi pMici'mi case of tfajd grinar? 
Pennhurit. In affimfng the lower coy^ls' order, the Coyrt*he1d that 
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every retarded person has a right education, tratnlfig mi ear€ mm'itfd^ 
to reach maxijnum develop^nt and that s^rv^ees m%% provided ff^ afs ' • 
environment that i's least restrictive on xM indiviteVs s^fsonal lil^er*^ ■. 
ties. The genMiur st case and opinion are compU* aMf^st fee analysed 
within the context of a more detailed study 'of ttte't^tary and faetua? ba§is 
of the ease^ however, at the mlnimuia the fjnnhu^t opinion Is adaUi^^nal \ 
evidence that institutional ixation is Judicially disfavoured as an appreactti 
to.habilitation, and that coinff^anity l-iving arrangeineiits ar© the favored 
approach. ' ^ ^ 

iMi^g-^^th educitjen.. On June 21, I9?9 the United States Oistfict ' 
Ccurt "in Pennsylvania issued an opi'nion In the ease of Atrntr^ng v, KHng, 
Armstrong is a class action challenging thc^ refusal various school" . ' ^' 
districts to provide more than 180 days of schQoling to h^indieapped chit- • 
dren. The Court held that by cresting program fnterj-ypttOfis whler? can 
cause significant regression in skUl ieve1s» this calegeriea? refusal 

denied members of the c1as$ their rights to an "apprt>priate education" as 

I 

provided by Federal Law 94°142» the Education of All Haitdlcapp^d CnUdrgn 
Act of 197S. The plaintiffs in thH ease *.tre five handicapped' stutots 
enrolled in publ 1ely«>funded pro^raims for the severely and profoundly ffe" 
tarded and for the ej^tionally disturbed. The Court's holding 
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♦ gntnic.wst to more than 180 dsys of educstlen mt include &n 
sevtfflj^ and prof eundl^, Involved students ncr exclydfe handicaisped student^ 
of Qimr CiitegoHts. It. Is sW^fMt ^'*«UhoMgh the court Is convinced 
that tftgre arg other hand jeapped chndfen witft simfUr n^edSt it *^mm% 
identify %hm by disftbi'lity or characteristics" or establish sptclflc 
§u1de11iie&. Tlie "decision is one that imist be iiisde in' an Individual 
basil, by those famniar withnhi child. Fyrtherti^rc. the'natune and^ 
length of prograflmlng In es^xess of 180 days kill depend. on Individual ' 
considerations," This case was decided on ih^ feasiB of rights enunier« 
• a^ed under P.C 94»14f and d^d not Uim%% Section 504, equal proteetlon 
or due process claims. 



^'^^ ^mitlgns Mint* the court rejected that the 
defendents' claims that regression n^as the product of 
Inappropriate progra/rmlng, Incoispetent teaching or 
laefe of parental reinforcement during Interruptions. 
What Implications does this finding have for appro-' 
prlate eKpectations for parent Involvei^nt and parents 
3§ teachers? 



In^art^a! hearim^ officer. In a recent suU chdllemjlng procedures 
in one state for ssleetuiiQ hearing officers* the court rules that pemU- 
Jng local %mr4 of Education memfeers or e^nployees of the State Boasd of 
F due at ton t© act as tiearln^ officet^s does not comply with the federal law 
♦ t'^u'retntnt of impartiality for ?>earing oftKers. 
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Residential educational plac€«nt« The cos^'of private and residential * # 

school placefijeiits ixm often at issut* in conflicts between par<mts and local " ' I 

•/I 

educational agencies (LEA* s) or between local ami state educational agencies. ' J 
(SEA*s). In a 1979 casg, dcsplta a hearing officer's ruling to the contra f;y, - 
d sehaol systeffi had refused tt^ p9^' for ©r provide plaeement for a sixteen . 



year-old SifiDtionatly Jlsturbed, l^^arnino disabled student with a htstiiry of 
epileptic seizures, who required a r©$1dantia1 academic placement with- psy- 
chiatric, psychological and medical ear©. The federal district court issued 
a pr^¥'mSmr^ hijujictlon reqjnriog the school d'jstritt to provide education- 
&\ services in a residential ,ecadQinlc proorsm wi th necessaVy psyehiatrlc and 
other related *»ervieei. (Mrth. S.ii|j.liLEL£SJ^JiLlMM.MJi^^ 
1979). 

Another court held th^t Virginia's statute prov^dimj only partial' 

educat)on%uttion grants to handicapped chUdren is unconstitutional when 

children are forced to rgsort to private schools because of unavdiUbility 

of an ap^VopViate public educational plecejnent. The court ordered that the 

defendants m%i provide an "appropriate private education" io pltiintfffs 
\ 

equal to that available to more .affluent students until public education is 
available.'" (^use v. Cassipbal 1 , »97?'). 

M.^.^ jLA^M^ACl^ilSli^Jil' {Recently (Octob©r» 1979}, the ease i>f 
Larry P. v. Riles decided by the federal district court in Califdrnio. 

J.. .... -w.... , 

I • 

In that case, the cMrt enjoined the use of stdndardiaed te^ts in California 
for thi' purpose? c{f identifyiriu black scliool children for placement into 

disc's for the c?ducdbU' mentally retarded. The case? was brought under the - 
r.KMl Rights Act of 1964, Set. 504 of the Rehabilitation Act of 1973, F.L. 
94-1^?. and on tho conbti tut innal basis of equal protection. Based on tlu." 
Civil Rights Act of 1964, thp Court concluded thA placement by stucionts v/ho 
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dre not retarded, but are mr^X^ victlnss of a racially biased testing 
procedure wrongfulli? deprives then of a meant ngfu) education, md^r 
P.L. 94«142 and Section 504, the court found more specific guidance In 
regulations which retjulre that tests used to determine educational 
placeinent be validated for purposes for which they are used. In additton 
the court found the Intent to discriminate required for a practice to 
be violative of equal protection was present In the state's failure to 
urge the development of racially neutral tests. 

, As must be obvious, the Implications of this decision and what hap- 
pens to It on appeal are widespread, and too numerous to attempt to deal 
with thoroughly here. It Is, however, the example of the type of contro- 
versial educational issues which are being decided by courts today, and^ 
of the limited options available to the courts to provide remedys and 
solutions to social problems. 

geAsj)JPaM.e_ accofff!K)M under Section 50^ . Recently, the United 'States 
Supreme Court rules on a case Involving the denial of admission of a severely 
hearing- impaired woman, a licensed practical nurse, to a clinical program for 
training registered nurses. There is much to be learned from this^ase; however 
to do so, one must analyze the process, not simply become acquainted with the 
result. For instance, one must recognize that there are facts which would be 
useful to rtjsolving and understanding this case which are absent from the record 
made at the trial court level, which is the record looked to by the Supreme 
Court for the statement of facts. These omissions Include facts such as 
what specific dccofwiodations would be required in this case and achieve- 
fuents of other hearing-impai rpd nurses. One nust also recognize that the 

» 
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trial, court decision ^as rtached prior to the promulgation of tht HEH 
regulations on Section 504 » * 

In light of thg regulations » the appellate court disagreed with the 
♦ trial courts' Interpretation of "otherwise qualified" and' therefore 
ruled that the j^lalntlff. Hs. Oavis, should be admitted. The appellate 
court also, recognized that nursing allows different career objectives 
and that Ms. Davis might choose a jo|> which did not require all ^asks 
that nurses do. Therefore, the appellate court ordered the college to 
recoftjljer the plaintiff's application—not necessarily to admit her. 

At the Supreme Court level, there was no finding of Illegal dis- 
crimination and no violation of Section 504. The cpurt found that 
Section 504 doesn't limit the freedom of. an educational Institution to 

« 

require reasonable physical qualifications for admission to a clinical 
^ training program and that It was not shown that anything short of a sub- 
stantial change in Southeastern *s program would render unreasonable the 
qualifications it imposed. In other words, none of the auxiliary aids 
or dccomnodations that are reasonable would have benefited this plaintiff. 
Thus the college did not have to reevaluate her application in light of 
the guidelines of the Court of Appeals or Inquire into accommodations 
for her. This case leaves guidelines for reasonable accommodation un- 
clear, at best and leaves many questions unanswered: what if the progran? 
is not a clinical one? What does constitute an Illegal refusal to ex- . 
tend affirmative action? To what extent must a program investigate 
accoinnodations? (Southeastern Cofimunity College v. Davis, 1979) 
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What differences and similarities exist between educational 
cases prior to. the passage of P*L. 94-142 and Section m 
^ and those cases belies brought since the iniptiiifl^ntation of 
these laws? 



It Is obvious that legislative and judicial Influences on the . 

♦ 

provision of educational services to handicapped children are pervasive. 
These Influences will continue to have a tremendous Impact on public 
schools, as well as preservlce teacher education programs. The decade 
of the 80' s will undoubtedly be a period of ^continued litigation aimed 
at operational 1 zing and refining the comprehensive requirements of P.L. 
94-142 and Section 504. In the midst of the legal Interpretations, it 
is Important that educators do not lose sight of the utlimate goal of 
seeking to Insure that handicapped childi^n are. Indeed, provided with, a 
free appropriate public education. 
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EDUCATION FOR ALL HANDICAPPED CHILDREN: 
PRKENT AND FUTURE 

James R GaHoway, Michael Norman, and William V, Schipp^r 



m-A o! vanous pfmiSion$ of m iduw 
tm tor Aif H§naieep^ OnHiwn Act 
eissusi the et/teit itme.PfWiSkm$ t^aiie 
hiiii on tedmal statP, swi loc^i 4gerwii^$, 
M>Hf pmvkh notions as to pfsdicted 
tiituw tmift ana socikf fotees wfiicti 
special eiiucetofs t)e}itve wm tis¥a maiof 
tmpfications tor ttm natum and stmtm ' 
• ot me tfehvt'fy of np^mi eaumm m 
vicm in thv 30§ani90$. 

The frducmtdn t& All H«mffean:itH! 
CMjiQH AcA Has Dcen calfed the most 
sjgfiififiant piect*. of fetfefai feflislalson 
^ s>me T»|i<» 1 of Iho Elementary a»»d Sec- 
ofKJiKV f^(lucat*on Ac! of 1965 When 
PubtJC law m was sigried im la^; 
Naven)b<;r 28 1975, il w«is ml with Wlrteiy 
(iiiiQunQ reactions Uom vaiious elwnenf s • 
ot the public sector Obviously, the ben- 

voeacy group's, and mmm}^% educators 
S.3W «f i«i the ustwfiftg in of a twight n&ft 
em of nope, ooponum^', and tho f jgm to a 
Uea and appropf late pubtic eUucation fof 
thousands ot cdifens p»fiviou<ilv fc<iaf<led 
asi "second class " indeed, the fcQistation 
MHMHi tfidf children m had traditionally 
bet?n completely excluded from public 
edutation. or who were previously auto- 
matically piacwi in state residential insti 
lui'ons. would now be placed in public 
school programs, and all special educa- 
tion children and youth would tse provide<1 
u(t <tppfoiiriaie eiiucfttio»i at putjitc e» 
pense Such a si>rtous effort to educate 
att 0' a^iatioii s handicapfjed individuals. 
IS JifiiScitS^odent in oth5r countries 
and in the hislN^ of mankind. 

As part of it^ommttment toward 
those goals, the U S Congress has ap 
propriated more than $t 5 billion to state 
and local education agencies during ifie 
1977 1960 school y«>ars 

Though everj-c le can agrtns with the 
ouieciive ntated m trie title of the Act. not 
everyone .u)r»»ed tha! the objectivpsof l^e 

6 



Iflj^ could reaffsllcaify be sftstikjveit. to. 
<k^, PmUkni Fo«J aUsttjtsi this stlofl 
in^ fnessage vahen he t^igrnid m mi on 
NovBmbcf 28. 107& 

This m\ p«mi4S6s more than the 
F«^*fat ©owfivfien! can ti^im and 
good Intentions could be 
tnwarted by the many unwise ptwi 
stons It, ^t«!ns Evsivone can 
aaree with ttm objaciiw stated in m 
tUte o! this b?H -fidocaiioii ail hat^4h 
capped chiidf^ m our naikm TIm? 
K«y question Is \m mt will 

realty accomplish that ob^i»«: , , 

Evtf* the stf of^jest syppwtejs of this 
measure know as weii as I thai thev 
are fatseiy raising the oMpectatiors 
Of the groiips affected tjy ctaimlng 
, author i?alfon levels which ait* esces- 
sive and umaaiistie . . . 

There aie other featufes jn the b«« 
which I bet^eve to be obJechooabte. 
and which sfioukJ be chanfled. 

ft cr^ntaiiis a vast arrj| r^f detailed. 
comrKok and costly administrati^re 
r<»*^ufrt»rfients which woyiji unneccj- 
sanly assert Federal control over 
traditional State and Iryiai oovern 
ment functions, it establishes conv 
ptex requirements under which 
dollars would be used to support ad- 
ministrattvo papenwork and not 
educational programs Unfortu- 
nately, these requirtfnenis vwill »re. 
main in effect even thouob the Con> 
gress appropriates far less than the 
amounts contemplated in S,6. (White 
House Press Release. December 2. 
1975) 

During the first year? ut general 
-awareness building' reflarding tl»c law. 
many school board persons, state »»>d 
local education agency adminifcrators. 
teachers, fiscally frugal persons, "states' 
fighters." and other members of society 
have voiced private and often public d!s- 



aatiifacttb^ w^ti^ what f hey pe^ceiv^ to^ 
an Mnftossible it not inappiroerlate pubi^ 
poi^ position and federal tcHe In speciai^ 
education Tite specire of the f«a!i»tlpn 
d Frt»sldefil Ford's eail^ oroptwcy as id 
unrealistic promises and 'mmm pto>^ 
siofjs* of bmam. tot a \i!»drl 
pertod< a targe potential laatity irhmN^, 
that realliv for the mo$t part has nt^t 
mpteilatutod, 

Though In effect for onfy 2 yeais, PI 
94142 appears lo be aii^e ttKi well aitt 
progratsing tat^fscfoHiy ^though m 
evenly -natJonaliy, Itm irr^ieiheniatioiic 
ef fofis Hm been studied, nrieasured, doe^ 
ummio^, mioated, fitigaittd, and tno^ 
toted perhaps mum iHan any other et^a^ 
tion law in tfie hlstoty of tm nation Tbe 
paiti from policy to practice tias be^ utv 
amn end not always smoolt^, and we still 
f\&^^ long way to go befwe the laws 
numerous pronstons are coi^^tely reai^ 
r. d. However, the p'euonderance of the 
(kMa stwws that truly tieflifti^^ ad° 
vances twwe been madtr. 

When PL 94> 142 be<;ame a reality, alt 
flducatton agencies were charged with 
the destgn and initiation ot new adminis^ 
trativo practices Siruullaneoiisfy. new 
practices were initiated at the federal, 
slata aiKt local agency levels 

. t 

The New Adiriinistratlve 
Pfovisiorts 

At the federal levei. within tf^ Bureau of 
Education tot the Handicapped <BEM). 
new procedures included 

• lha development of regulations 
which reflected manmum input 
from providers and recipients of 
sea-ices 

, ■ The creation of a System to 
evatuajo state plans which were 
necessary to allow the flow of Ti* 
tie VI-8 funds to state agencies 



Such a serious effort to educate all l^ndicapped 
indivitiuats is without precedent . . . mthe history 
ot mankiftd, 
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OEC£r>^u£R 1979 



• The c/^alion . ot a nwnitcfing 
system of siais and lo^l ajjen^ 
cm 

10 pf^ate the (:;i)ifiinw>siane^'fe 
report to Gangtesi as 5|>i3Citteii tn 
ttie law * 

• tne pfo^ismn oi technical asr^is 
fattse <o states m ofdof to 
iaeitit,iii^ cempfia^iec* ^^iP the 

• tag develojiniHifil ot ^tate p?aa& 

iiQt% Of tr«o fK>^ taw and rcguia 

• ana c^^<^tuui*nt 
mchj^mui the litatc? 

tton $v§i«m«^ mvolvincj all sc'vj' e^ 

' m The* i:rf>at5on and ofteciivo 
f)a?o»^t a<ivft^fK\ groups 

• TfK* cteveiapmcmt ot cemmun^ca 

• Tr\^ fost>OMSJbihty tof the ^genefai 
sup€fvis*on oi d)< t*cIuualion and 
re^^ied services provided to 
haf^d^capped c^n^dfcjo ineiudmg 

and pnvdt^ dyenc*t>*» 



Af trie focaJ k?¥e' ikEA) i^H? fnafHiafes of 
the ia^ u\ wah lull toce New pfocodures 
wtfe initiated thaJ ?c oip^leci to tx^ 
!wli^f*«?*ai40fiiil and f al^sak: immect^atl^y 
Amoiies the many ne* pruredy?^ re> 
QiHi^ ^eii; ih^^ tu!iim;?>q 

• tnc intilatiOa of an ongoimj 
system of child idcntitroatiOfi 

m llie cftabiist^nien? of mft*fdifjsi- 

s^fsti^ms v^hich assured nondm 
eftminatory cvaluauon 

t!D?)ai preg^^an^s fc>f m enifUft^n 



V Trte trammq ot fc^ai boa^ift., m 
mjn!s.tiato?s, tf^aei^fs, am! suii 

*nem*j ct iNi law and m ihf?5ft 

5itatd educational ayone^^ 

m<j v^iUi parents m the^? 
nativa tanQua^c 
ConfiijteA}«u!ity o! pt^sonaUy 
{ffgnttftat^ti mfoimaitiim " 

« 

decisions attecung t^du 

caOon ot their chtldron 

'J 

ThrougJ^out thss tooting up 
i*dmu5sJ«aias^s were c^itinuaHy t^ttargoo 
fey itt^j? sunerofdtnatos arU t^y ttietr ow^ * 
j)toti55mnai drive 10 DO concefneil ^ith 
tfK^ quality of s^^fvic;^^ pfwided to eacri 
hatktscapped child \\\ tt>e*f systems Many 
state aQOfH^tes arK) toja< agency atinimib 
trators were pfamf in the fK^^ltton ot^n 
iiiafing f.ewr procedures ff^ the absence of 
addstfofiaj staffing afKli without 
lederat doitar.s wtiich ttail not as yot 
feache<^ the local l([!v€?i 

The mitiai p^ohtems of mtpjewenting 
Ml 94 142 were aBSOCiaii^ pnntaniy with 
dont()niri,^ and putting in place f)ew pro 
cedures and pract«C€S wrtUe ma<ntaif>ing 



eiisling Cfogrir^^s. with laifc no 
issiS!anc« from t^parKie^j staH capabit 
\xm. This total ^Ifon peihaj^s \% r^^ti^cted 
best in ttio to^^o^ing f?n^mg fi^>ort€ii ifi 
Cducalton Tmnkcfy Systcw^ C^xi^ Sfotfv 
Qi the tmptme^Wmn oi PL 94-14^^ 

In at* sll©5, mai^)^ activate!^ wc^t irt^ 
?fiafeU fn reiponsc io the le^^ral 
mandate ino^, ne^f havf* se 
nianv iocai ar^a $!atiL> agmtis d&no 
so much with so few fc<je?ai (k^fars 
fa i»i!ipfrn^nt a teUifoi education 
mamlate i| 

t " - 

Current Status 
Y of Implemenlalion 

Since the {HM^iicatson oi the fina? fegu'a 
tions for the Act m August rasMiJ 
arHi !iub!stantf ai cnangi!r, jpiave o^^urred at 
eath a^ifninisiratfve i^^l imimK and to 
iOii>e C'^ieftt conttnu^un mfi^it^f^:* have 
cietitei^ around compt^ince wiih the "i^l 
tfer oHfte law.^ These ctMti^sr^iS, in etsetj!, 
issues Of QyanMy, * 
Thf> Buf^au of Education fcK *thii 
HandidappGC^ In the first report to Cor>^ 
gress ofi the implementation of Pt 94 142 
Cl9Jt9| (i^;vse^ on si* aue5t{(ms {pih t-S): 

1 Arc th0 intyjidiici i)onefiaja?«is tipe 

my 5^n»ed^ 
? ifij what settinQ'5 are the t>0?ie 
tfa<ari^. be^ng s&r^cd'^ 

3 What servires ate boin^ pio 
vided? 

4 «^^f)ai aurtuni!^! ai'^^s' rn^hanisms 
are m plag*:*^ 

&. VMhat afG Ihct ec;r?^piicali054 of mi 

piem^ntmg !ho Ar.r> 
6 To what %uief^i ts t h^ mteni of ir.g 

Aet l>g?r^9 im^^ 
Tm answers to tt^es^ qi^stio^i^* 
ha^8 tmpl«€iitions fuf iJC^H. SEAs^ iimj 
LEAs Not only dn they .iddress Qua'^ttjy 
tssuos, hut they also pfovjdt* tni» oppor 
tunity to enantine tt>e Quality o! progranjs 
arrd fSieNjcas being provided to har-d^cap 
ptnj ifxtrviduits nationa^y 

Each year since ihe pa$t«agi^ of it^e 
faglsfation, more chtldrm riave reeciv^itl 
service titan in tt^ preceding year Th«s 
nuJttbe^, howev^f, has never matched the 
estimates on which tho Act and funding 
formula are bas^ The discf<*paf>Gy haf* 
caused BF;H. S6As. arn) lEAs to review 
chfid Mjentifecaf^on pfactic<^s ana pro 
C€^uros 
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suppCHi Mfvtef s AUhougti the coiKcpl of 
femafnts. a cof^Utvefsiai araa. the ac- 
ceettiiH:© ol €ft?(df€n the 

f: ihjs has been ih« lesult of iirseM^^ 

te^e>H^?G. J^JVJ pjro^^fe l^v SEA-s and 

abjure irtcfiniS5?d O0iienij fat itiu pfaee 

lyppjs of services bomg tm^i^^J 
tin ^iHij ay<7f5n0iv avu! iire n'nr n 
d0i5P«x*Gnt u{>an such t>^'iGis afv sy:c^ a^il 

vice9 f^&ede^. avaiiadilily o< t^ast^cls, and 

. 7hei prmiary Qiicsiio^i in fcniafd 
^M'^fvices has to v^ifti the iMAr% aojfity 

nustc-a Wtiit sialics ma^^ an many as 



to tmpidmmtation also ^t^r^cu^^ m 
the 8EH tmsfi. Of maio* consequence js 
tht siatefneiii 

Special and fegulir educanon 
Ifat^he?'^ and tdf?i!niS!fato?> nave 
dtvotesJ rmw time to id^niHying 
Chi!df€?i's n«eds. drvsiopJng 
diWdiialL^cKJ educatimiat pra«grams. 

The- f^pwt goes on ta siaJi* 

Th^^o- : actions tiave na'd t^Q mi 

f hey ttave to tho d^iuiiiicHi ei 
tiijiim iim stall is ti^pected to p^^i 
fo^n. without »ny apBfcciabse 
diminution* of pfevious fespon 
s^bilH?es; ami ... . tNgy ha^e c^e-itfjd 
tht f*€C€sssly f(K stilt to msKt* dil 
fJcyii choices tet^ijen rn.^ aiKJ 
existing dut^ in the aii^sauon et ' 
thi if jimoamJaltentieii (p ^Jj 

0' pftmary c^^e^n Dh.^ anient IQ 



Ma/Of impacts on schgol stems; The $tatf is eMfmctmi 
to pQfiom ftew duties without apfifeciabte diminution of 
pmio^s fesj^nsihiiities. 



t"^ Q^ueaiion t^^ien^^rg m 

Uf»<»^fS«3«^S rwfrfn|ly*^*?txlijrift^ Only 
?f suclt toacn*}'b ^ac*» v<.*tir This fmd 

« hdvo t>fcH»n py| in p?Mfe «jtiCl fetimJ * 

\f at t^^> tc?tjoM5 fuis mvoiveij lo 

inq-^;. t^oiAee^^ B£ti and either f^^^fa^ 
Uamm bsatvice ago^^ct^s. tx^th withm and 
of^lstdi^ t^ie US Office ot Cducatioit 

SimiiaHy states have* d^voiopcd 
•^on^Qfing ^y^iems nnxj iiavc* t>egun the 

*Jrtt#» » have had to coniro?it If^e lc*jai 
H 



jitcnd to letter of ttu? law latt ei u*dn 
Jis Tip**' nf f>^JHp^srt Tnjv inny i^a n^j 

This r^twtcnniiny tnstortca^^* has eau^e^ 
tho cotirtn to m<eArcw ^mi rw^?» 
ufM>Si!<c and ej<aci»r&9 f*fandaKJ& to? praf 
!<!8mie^r* Tnouyh Pi 94 i4g is ii^mvti vt ry 
iir» rcKjutreni^nts a?>u m vsmou^i 

€?»:lucaift^s havo feaii^ed thai in^u^ <s a 
great dea? of ffeodof^ a^vj Heft&tiJiity 
wdhm Uvd lav^ and tt^i^^ di^.^^ii>p<?d mno 
ViUjvo tespansos t>a'&0d on scKiJ^ eduCfi 

fH 0tf|>fl to lu^^t !wn yOAfS i^^.Viy m 



tias been »chi(3yt>d fegani»i?§ tx^th ih^ij 

chiidfert «f@ r9|!o<t^ as r€c«Jv?ne sm'm 
'han pfio^ tt} the i^lnfati^n. and tne 

Fedeial •pproptiaticns lor iSi^stiriQ 
slates atjd loca! edi*ca!eo« a^enc^s ifi 
this impi^fT^lation o! the law ha^ in^ 
creased *fom $4i§ mmon m Khool y€a* 
77/78 to %im mwrm fo? fiscat yeat mtt 
Simiiddy, most states hav^ Qraalli 
fijirKifd specie! educatj(K> enpeodiiytts. 
^*of etampte, in Massachusetts the cost 
of speciai edygatjon tncfeased fctJm $i04 
milhon in school yea? 7S74 to $274 mwim 
10 seiK^t yeai 7//7«-a?i i^rease o» 
t6S%c the state share (reimt^'sem^ms 
to locals) increase over $100 miHlon 
we? this same p^nod^ These figuret weie 
•ISO fe^esentali^e ot the tund^ng t^npi^^'^ 
sion m sin otN^ states 

tncre*9es in the number of cwtd^efi 
se^jved ami OkTilats ato«? «ts not tell the 
wri^e stoty. Oi*i§f issues rem^iSh and ^iM., 
continue to requiie ihdepth ut»efva!ioii. M 
tep&ti of a ionQiiiKlmai siud^ oi tt>e wpte 
meftiatiofi oS PI 94 J42 ^1979) coftduciod 
oy SRS il W tdcntdtou tout basis vati>e^s 
that teost>^* d^f ^?>e the ^pif it o! the fav^; ' 

Thos€ 

jt^ivfi^uji 3tt^?n'ton ici each handi* 
Avo^dah^e Of o^rty^u^ ctsssitt^a* 
Parental mvoivieft^^ai 

ff« o^dcy? to det^^m.fK? !t>f* two maj^f 
d%iot0j^i^"= v^'hti^ ji^ tmhi $m^m'U' 
a?*i to* a fjive^^ chiirj ^nd ^hich en- 

^fcr)Ui?>e5 that vtt^4! is appt^e^tate^ 
cannot tM* d<)te^mined v^it^miJ tr^a! 
mg the cttifd ir^ds^^duaHy, mvo?viiHf 
r^tents. ^^jiu^ t^foneous 
eiassifiC!^!?oa, afitt eonssit^nng 
mutual eit{>osute The seco^ dect- 
ston fs a ha^amt^vg act ^hic^h iho 
^maiostieayf^me' gf^? of the taw *s 
roe^^eiject with iim cMty^ bo^^t t^- 
tefest as ar (na»vidua^ 44) 

What IS an aj?: 'aptt4tfie ecJvcahoc is 
a dec«s<o^* maiio a? im» u^^t ^•eT%cy rovtM 

waluafK>n <5aie^. the an>oant of 
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iTwy in<fue^ this cteaiskyi Fck ««ampk\ 
if services neected tey l^e cHiidarie not 
lemiy tvtaat^ the scho^ d^suict may 

quirco By PL S4 142 

of th# US CHt.ce ol Education (19?9) ^i^i 
Cites theit ure a sHjnifiCBni fuimber 
of hiind^capped chikken for 
soe^tat tducation $6f¥^es %tio aie not Sn 
a ptc^/«m the IS to 21 yiat^ tm%i^> 

t«on f>«ogf,inis 2J TfHoetdurths 01 the 
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3ABEER EDUCATION FOR 
PRIMARY STUDENTS 

James E Bake: 



Cueem ecfuaehon >s a// o/ education 
sysiematically coordrnQUng all school, 
tamny, and community components 
together to facilitato each mdmtiuaVs 
potential tor economic, sociai and per 
sonal fulttilment (Brohn. 1974^ p. 5) 

Career 'education undor thi^ at>ove defim* 
tion iDeans preparation fur all aspects of 
successful community livmg, includir^g 
working. The Career Alternatives for 
Handicapped Cfiildren Pf0)oc!. a Title iV 
C project, was designed to develop career 

, education for students sensed by the 
Special School District of St Louis Coun- 
ty. Missouri The staff provided needt^ 
assessment, mservice, program (tevefop- 
ment, and career, education materials 
development. 

In the three yeafs of the prcje<:t. 
1976-1979, teachers Of botti handicapped 
and nonhandicapped students raised 
numerous issues during mservice pro- 
grams or when project sfafj visited 

' various schools, both special and regular 
The concerns rai^ffd vaned oni, slightly 
from special school to regular school set 
tings The toHowing tssuos represent 
sonrKJ of the concerns of pr irna^v teaefiers 
when approached with the suggestion 
that career education should be an m 
legrat part of tf^eir curncuium 

Q. Why thoutd carnef fducatton be 
my concern? They do job training 
trKt,carMf education the htgft 
tchooL 

A. "Womb to tornb twmkte to 
wrinkle* (Hoyi. Note i| This wa^^ 
the answer given hy Of Kennotf^ 
Moyf, Director ol the U S Office of 
Career Education Profo birfh. a 
child otrserves the erwironment. 
atttiuderi and values coiicorn»ng 
wofK. play, and eooperation are 
foirnuU*te<J 

gntry into scrK>oi vastly on 
pands trto c^'td ^ hof t^on*^ E-^en ii 
no! difectPd i;y tr^? ioacNj^ cat^f^f 
e<Jucat»<j'' facing place A5 ff'**^ 



f^ediction: A movement away from material values to a 
simpler and more inwardly rich lifestyle. 



Reprinted with permission from Amicus , 1979, 4(4), 170-174. 
0 1979 Ncitlonal Center for Law and the H^andlcapped. 



Reasonable Accommodation Under Section 504 

Southeastern Community College v Davis 
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By Kent Hull 

Lawyers and journalists often use the term 
'landmark decision" in cases decided by the 
Supreme Court. In ono sense, fev/ cases can (airly 
be called landmarks. Sometimes a case does affect 
the daHy lives of millions of oeople. such as the 
decision in Brown Board of Education outlawing 
segregated public schools. Or a case may affect 
fundamental rights essential to our liberties, such as 
the decision in Gideon v. ^Wainwrlght requiring court- 
appointed lawyers for indigent persons charged w 
ceitain crimes. These cases are indeed landmarks, 
beC'iuse they change the structure and operation of 
our legal systenr*. • 

But. in another sense, every cas^ in which the 
Court, hears arguments and makes decisions on the 
merits is a landmark. Of the 4.C00 cases filed 
annually v/ith the Supreme Court, fewer than 200 are 
granted a full i'lea^" i on the merits. Many of the * 
cases filed in the 'em<? Co»jrt can- be disposed of 
without a heanns and rijany othf.rs do not merit full 
re^ ew In somb ^ases. the Court, fpr any number of 
reasons, can decline to ru!e on the merits of the 
case. 

* G^ven (h0 court's power to select cases, those 
relative few t; accepts are unique Generally, ihny 
tnvoivt^ dtspu'^-^s ever oasic rights and issues in our 
society, or quo^^lion?; upon which other courts have 
reachec conflicting result" or new questions which 
the Court feo'.s 'I snouid address so thai autrioritativi 
answers can be provided 

Tno'e 13 little doubt that Southeastern 
Corfimjntfy College v Dav^s is a i-^mdmark-decision 
for handicafrped people But tht?re is considerable * 
quesiion about t^e direction m which the la^idmark , 
points Tne decision is in^portant for at least three 
(Jisnnct reasons First, most narrowly, on the facts Of 
the case u IS an important hoiotng on the nghts of 
handicapped people m higner educatfon. particularly 
in pfoiess.oncjt scnoohng Second, it is significant as 
an ino'caio' o* tne prog^e^s m putMic affous of the 
nandieapped ngh?$ movement go far Third. M is 
import3r>t lor the message it carries about how 
nandfcaoped r<gh5$ casos may t>c treated by lovrfcjr 
courts oecwus^ not only dotis the Suprcnie Court 
rule on the technical points Of u case. but It also 
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sends signals to other courts: These messages may 
affect many other cases far removed from the drama 
of Ms. Davis and the nursing school. 

The Background of the Case 

Understanding the Davis decision requires an 
examination of the facts. Unfortunately, from the 
three court opirjions and the statement of facts In 
Ms. Davis's brief to the Supreme Court, this basic 
information is not altogether clear. 

It is established that she had a severe hearing 
impairment, but it is uriclear how accurately her 
hearifig loss had been measured and to what extent 
it could have been ameliorated by an improved 
h^.aring aid. It is also established ^hat she had 
v/orked for some years as a licensed practical nurse 
and that an administrator from the hospital where 
she previously worked was quite willing to have her 
employed again as a registered nurse. The Supreme 
Court suggested, however, that her v/crk experience 
as a practical nurse was somewhat limited and that 
there was not necessarily a correlation between that 
experience and her ca-^acity to work as a fdgistered 
nurs&* 

It is also established that she completud the one 
year associate nursing degree program succsssfiily 
(the course prior to entering clinical training) and her 
statement of facts in her brief indicates there was no 
quesiiort about her academic competence Neverihe- 
less the appellate court (which hold in her favor) 
directed that her application should be cor^sidercd in 
hgttt of her academic record and expressed some 
uncertainty about the strength of that record (which it 
acknn^viedged to be above <>veraoe) in light of the 
strong competition for places m nursing school/ 

it c^oes seem clear that the college refused to 
admit her because school oMfciais believed \hpA her 
physical hnndicai) preventeo her from mt;eting the 
Curricula? requirements* and wouid pre^erM vMficuMies 
in her eventual licensing as a registered nu/se To 
some extent the college's action was influenced by 
an ^^pparentlv. in|ormai opmt jn of fho nxc^cuUvo 
duector of th<? Ncth Carolina nurscfi i censtr^g 
auit^Ofity rpro^imend«ng that She not i^-'niUPd to 
the Tturs^iny proqran* tor 5).it<.'*> reasor»r, yi ^l further 
'iu^tje^'ing lhai she would r.avo diit»cuUy if» securing 
her iiceni*? 



Finally, it is clear that the college's actions, as 
well as the lower court decision, took place before 
the Department of Health, Education, and Welfare 
(HEW) promulgated its Section 504 regulations. Thus, 
the lower court did not consider such questions as 
feasibility of making accommodatlor^s for her 
tiandicap in the college's program, although it 
appears that college officials, in assessing her initial 
application had considered whether somt modifi- 
cation might be' made. ? 

In addition to this information about the case, 
there are a numt^er of facts, arguably quite usefui to 
\he Supreme Court in resolving tjiis case, that are 
missing from the record. W.e do not know, for 
example, very much about the specific capabilities 
and achievements of Ms. Davis herself. Second, we 
do not know very much about the specific 
accommodations that might be required to enable 
her to participate in nurses' training. Third, we do not 
know very much (at least from the record made in 
the trial court, which is what the Supreme Court 
looked to primarily for a statement of the facts) about 
the achievements of other hearing-impaired 



to implemer>t Sectk!)n 504, parts of which apply 
directly to postsecondl^ institutions like the one 
Ms. D9vis had sued. 

Circuit Court Supported Davis 

When the case reached the United States Court 
of Appeals for the Fourth Circuit, that court saw the * 
HEW Section 504 regulations as a dominant factor in 
resolving the case. The appellate court ordeced the 
college to take two actions! 

First, it was to reconsider the plaintiff's 
application for admission to the nursing program 
without regard ^to her hearing disunity: 

The college may consider such other reievar)! subjective ana 
objective factors as it tJeems appropriate, consonant of 
course with a fair and essenttatiy uniform aop'fCat>on of 
those same sut^iective ana objective factors jtthzea m the 
consHieration of othey canaidates for enrollment m tne 
nursing prdQram. For instance, past academic performance 
would undoubtedly be a highly relevant factor governing 
admissibility to tho rurctng program. 

in this respecti the appellate court viewed the 



The appellate court was willing to tecogniie that, even though Ms. Davis could not per^ 
form every tasif that a nurse might ordinarily be expected to do, she could do enough ^ 
to maiie a useful career in the profession. 



nurses— how they accomplished their training and 
how they carry out their responsibilities. To the 
extent that these matters were not appropriately 
before the Court, we may regard the Supreme Court 
ruling in Davts as uninformed and, indeed* migguided. 
That view, however, does not change the legal 
im;vact of the decision, at least immodtatoly. 

The federal dist^tcl court, which first heard the 
case, ruled m favor of the conego, essentially on the 
ground thai Ms Dav.s was not ' otherwise quaJified" 
as required by £3Ctian BOA to participate m nurses' 
training Subsoquorii !a this ru!!f)g, two events 
occuried Fifsi, attorneys from the National Center 
for law and the Deat entered the case as counsel 
lor Ms DavfS Second. > ^EW pfomuigaied regutaions 



district Courtis interpretation of the term "othe^vise 
qualified" as erroneous The focus of the inquiry cn 
this issue, under the appellate couM^s rationale, was 
not to be primarily upon her handicap but upon 
academic and technical qualifications pertaining to 
the nursing program In this pan of ll.e opiriion the 
appeiiato coutt seems to view its task sirnpiy as 
enforcing tho HEW regulations peMammg to 
quntiticatioryj imposed m tngher education programs 
These renuialions do not require that a cot»oge 
disregard an applicani's ptty^icardisatnitiy, t>ui 
rather, they provide that a handicap can be only one 
factor to t>o considered m those programs v^ru?re 
physica* star^dards and criteria are leginmateiy 
imposed 
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Secondly, the appellate court ordered that the 
lower court consider the possibility^ of requiring the 
college to nnake accomnnodations to enable the 
plaintiff to participate in the'curriculum. It Is 
suggested that close attention be given to that part 
of HEW's Segtion 504 regulations which requires ' 
recipients to malce modifications to acaden^ic 
requi/ements as are necessary tp ensure that the 
requirements do not discriminate or have the effect 
of discriminating, on the basis of handicap, against a 
qualified handicapped applicant or student. 

Underlying the appellate court holding was a 
view about the nursing profession that one does not 
find in either the district court opinion or the 
Supreme Court decision. This was that the profession 
allows different career objectives. Not ail nurses do 
the same things, nor are ail riurses qualified to do 
everything. They specialize. 

The appellate court. was willing to recognize 
that, even though Ms/ Davis coutd not perform every 
task that a nurse might ordinarily be expecti^d to do, 
she could do qnough to make a useful career in the 
profession. This flexibility, rejecting stereotyped 
notions about nursing, indicates that the appellate 
court was quite concerned about getting to the 
question of what nurses really do. It was unwilling to 
accept, at face value, the assertions of college 
administrators or of the profession itself that nurses 
must meet broad requirements, particularly when 
those standards do not reflec; the actual woik of 
nurses 

At the same time, it is important to note that the 
appellate court did not order the college to admit Ms. 
Davis to Its nursing program It simply directed that 
the college reevaluate her application In accordance 
with the couff s opinion and that the district court 
consider the question of what accommodations could 
be made tor her At the time of the fourth circuit 
ruling, handicapped people and their advocates 
viewed It as a clear victory, particularly because it 
represemed active judictai e v jrcoment of the HEW s 
Section 504 fogulations. and because the court was 
unwilling lo accept stereotyped notions about either 
handicapped people or the real obligations of nurses. 

No deub! the ruling was significar^t. but in 
reii-ospeci one is struck by the very limited nature of 
me appeifaie court holding This is one reason why 
ihe Suprertie Court reversal of the appellate court 



evoked such a sharp reaction from the 
handicapped corpmunlty. 

The Supreme Court Decision 

After the appellate ^court issued its ruling, the • 
college appealed to the United States Supreme 
Court. The Court, as noted earlier, has great 
discretion in deciding what cases to hear. However, 
if only four justices indicate that they want to heaf a 
case on the merits, the Court will accept the case for 
review^ 

When the Court did issue a "writ for certiorari," 
the technical term for the order indicating that th^ 
Court will hear the case, attorneys (or handicapped 
people were immediately concerned. First, in light of 

. the limited holding of the fourth circuit (which did 
little rrlore than enforce HgW's Section 504 
regulations), it was difficult to understand why the 
Court thought that.this particular case merited 
review. In issuing its order, the Court usually does 

' not specify what issues it considers important in the 
case. Uncertain why the Court was concerned about 
the case, attorneys were unsure how to prepare the 
case. . 

The second reason that advocates were 
cbncerned was that, by now, it was clear that the 
trial court record should have beerl rriuch more 
detailed and complete to support the kind of review 
which would be taking place. It is essential to have 
the significant facts in the trial court record, because 
that is what appellate courts and the Supreme Court 
look to in determining the factual background of the 
case. They generally do not permit addition'ai factual 
evidence to come in at the appellate stage. A party 
before the Supreme Court is very much limited by 
the record made below. As noted earlier, there were 
a number of important issues and facts which were 
not. at least in retrospept. adequately developed in 
the trial court 

When the Supreme Court heard the oral 
afgumeni.«j. Ms. Davis was again represented by 
attorneys for the National Center for Law and the 
Deaf The college was represented by Eugene 
Gressman, a respected Supreme Coun advocate and 
co-author of a wel!»knowr» treatise on Supfen^ Court • 
practice Some observers of the oral a>gunient, 
listening to questions Irorn the justices, were 
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pessimistic about the outcome, partially because 
some questions seemed to reflect stereotyped 
notions.about handicapped people and their abilities. 

The holding of the Court, without the subtleties, 
ambiguities, and uncertainties of the language of the 
opinion, is basicall/ stated in these words; 

/n \h\% case , . . /r /$ c/ear r^ar Soytheastem's unwillingness 
to make major acfjustments in its nursing program does not 
cor)StitutQ lillegal] discrimination . . . [W]e hold that there is 
m violation of §504 when Southeastern concluded that (she] 
did not qualify for admission to its program. Nothing in the 
^ language or history of §504 reflects any intention to limit th& 
freedom of an educational institution to require reasonable 
physical qualifications for admission to a clinical training' 
program. Nor has there been any showing in this case thai 
any action short of a substantial change in Southeastern's 
prdQram would render unreasonable the qualifications it 
imposed 

Thus, the college did not have to reevaluate Ms, 
Davis along the lines estabiished by the court of 
appeals, and the district court did not have to inquire 
into-3ccommodations for her. The college's exclusion 
.of Ms. Davis from its nursing program was upheld. 

What Does It Mean^ 

Justice Brandeis once observed that in nriost 
cases it is^ more Important that the legal principles 
involved be announced clearly and with certainty 
than that the case be decided correctly. By that he 
did not mean that justice was unif^iportant. Rather, 
he meant that it Is the responsibility of courts, 
particularly the Supreme Court as our highest 
tribunal, to enundate principles ^Tnd guidelines so 
that its decision may indicate how similar 'disputes 
will be resolved m the tuture. 

Another great authority, the late Professor 
Alexander M. Bickel of Yale Law School, de- 
scribed one of the functions of the Supreme Court as 
f that of conducting a national seminar about certain 
Questions in our public life. He saw court cpinions as 
ifvstfuctional tools by which officials and the public 
are educated Sbout those imporlam questions. 

We may ask how clear the decision v^as in |ho 
Davis case and how adequately the important issues 
raised uf>der Section 504 have been resolved We 
may also ask what kind of instruction Court has 
providcJd in the public discussior^ aboul national 
policy toward har^dicappod people The answer to 



these questions, i believe, is that the Court has 
neither established cl^r guidelines for the 
enforcement of Section 504 nor contributed to a 
proper understanding of the situation of handicapped 
people in our society. 

In at least two significant aspects the decision 
creates ambiguities about enforcement of Secton 
504. First, while the Court approves of the physical 
criteria used by the coliage in this case, it also states 
that such standards must be legitimate and nec- 
essary. It does not. however, suggest guidelines for 
determining when the use of physical quaiif»cattons is 
permitted, nor does the opinion suggest what kinds, 
of programs may properly impose the standards. 
Dav/5 involved the somewhat unique problems^^of a 
clinical nursing program; it does not necessarily 
follow that a college would be granted such 
extraordinary discretion in, for exdmple, a liberal art$ 
program or a graduate program that is not simitar to 
clinical training. . 

Second, while the Court stat^ that in this case 
the college did not have to make accommodatiojis to 
enable Ms. Davis to participate, it did acknowledge 
that, in some cases, the refusal to make 
accommodations would constitute discrimination 
under §504. In the words of Justice Powell, ^ ' 

(WJe do not suggest that the tine between a lawM refusal to 
eaterKf affirmative action [ie, accommodattons and 
modificationr^] arid *ltegai discrimination agamst 
handicapped persons always will oe clear it is impoasitiie to 
envision situations where an trtsistance on continuing past 
fequirements and practices mignt aroitrardy dcpnve 
genuinely qualified handicapped persons of the opportunity 
to partK-ipate m a covered program Technofogtcaf advances 
can pe expected to enhance opportunities to rehaotiitate the 
handicapped or otherwise to quality them for some useful 
employment Such advances aiso may enable attainment of 
these goals without imposing undue financial and 
administrative burdens upon a State 7hus situations may 
arise where a refusal to modify an enistir^g program might 
become unreasonable and disctmtnatoiy tdennficaiion of " 
those instance^ where a refusaf to cccommodatcUho neodr^ 
cf a disabled person amounts to discrmnafion aga^n^t tut 
handicapped continues to be an important re^ponstDntty of 

As he stated, the line between the refusal to 
make accommocialions and ihe obiigas^on to mako 
changes ts not clear. The Court opinion recognii^cc 
the principle, but offers iiuio to guide colleges, or 
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handicapped people in determining what their 
obligations and rj^hts are. 

The Results of Ambiguities 

One Ironic effect of this ruling, and its annbiguity 
on these two major points, is that ihe decision may 
provoke even more litigation by handicapped people 
against institutions of higher education. A nunnber of ^ 
institutions were in the orocess of coming into 
compliance with HEW's Section 504 regulations, 
albeit slowly and with some reluctance, but 
nevertheless were attempting to comply with the * 
requirements of the jegtflation. Now there may be 
resistance to the demandsTof handicapped people for 
admission and modifications, at least partially 
because the postsecondary institutiorts are not sure 
of what they are required to do. ' . 

" Moreover. t.here are other parts of the decision 
that handicapped pe6ple fjnd disconcerting. One' is 
the suggestion [dictum, because it was not . 
necessary for the Court to say this) {hat should HEW 
a.tte|npt to enforce the Section 504 regulations too 
vigorously with respect to the accommodation in 
higher education, such action might go beyond the* 
scape of the authority Congress granted HEW. 

The Court stated this despite the fact that 
Congress has long been aware of HEW's Section 504 
fegulations. and in the process of conside^ng the 
1978 amendments to the Rehabilitation Act, 
commented in a committee report that it was aware \ 
of the regulations and understood them to^^xpress 
the intent of Congress. Implicit in this statement by 
the Court is a threat to vigourous enforcement by ' 
HEW. aithough the upshot of the opinion is to 
approve of ;he regulations and of the role which 
HEW must play in their enforcement. 

Another difficulty is the implication that the 
requirement for accommodations mighl possibly be 
ued/o congressional apprppriations for such 
cyongGG The opinion does not state this explicitly, 
and certainly it should not be cited for this 
proposition. But it is clear that the juslicis were 
concerned about cost and the fact that the 
regulations, in this case, might be interpreted to 
require subsiantial modifications without there being 
coire*^ponding congressional funding available. 

To the extent thai the enforcement of HEW's 
Section 50m regulations is lied to fiscal policies, 
handicaoptd people have reason for concern. It must 
be made dear that many o* the accofT^'^jodations do 
not require substantial expenditures, but simply 
require ctianges m old ways ot domg \h\ngs But the 
civii rights rnaridate of Section 504 6€quffjng suc^i 



changes must be implemented without a prerequisite 
^ of congressional funding. 

Related to this point is another theme implicit in 
the opinion, which is that Congress could have done 
a better job of specifying w.hat it did and did not warit 
Iri the enforcement of Section 504. The Court • 
seemed to imply that if Congress had wanted the 
modification that might have been required in this . 
case, it could have passed a statute much more 
explicit and detailed than the broadly worded 
Section 504. 

Administrative agencies, handicapped people, 
and their,,advopates, have long argued that the 
' nondiscriminatipn mandate of Section 504 Implies an 
obligation .to make accommodations- and to. take 
other action so that handicapped people can - 
participate in society. The Court seems to question 
that rationale. To the extent that this assessment of 
the Court's' opinion is correct, handicapped people in,^ 
the future will have to insist that federal legislation be 
more explicit and detailed. 

Conclusion 

A final distressing aspect of the opinion is what 
some handicapped peopfe consider to be its 
paternalistic tone. Justice Powell writes. **One may 
admire [her] desire and determination to overcome 
her handicap, and there well may be various other, 
types of servipe for which she ban qualify." At 
another point he writes that technological advances 
may eventually enhance the opportunity for 
handicappeb individuals to participate in *'some . . 
useful employment/' 

^ . ' ' " - 4 

These words suggest that the justices still 
regard the primary responsibility of public policy as 
one of "taking care" of handicapped people. One 
may ask whether they truly understand the nature of 
the change that has occurred in the civil rights of 
handicapped individuals in this decade. Part of^^e 
sheck of the Davis ruling was that many of us fhd 
thought this level of awareness about handicapped 
. people had been surpassed. If theydo not 
understand, il is one of the primary assignments of 
legal advocates to convey these new realities to 
them and to judges of lower courts. 
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The Piast and Future Impact 
of Court Decisions 

In Special Education 

Recent court decisions have had a profound effect on 

legislation for special education. But the central issues „ 

today have to do with finance and teacher training. .j^,,,^ 

Will there be money to make the new laws and court ^"""^f Arf 

rulings meaningful? Will we be able to prepare teachers * ''-i' 

to act positively on the new rights of the handicapped? 



T 

I he impact of court decisions on 
special education has been and will 
continue to .be massive. Simply consider 
five principles of special education law 
that those decisions have established: 

1. Zero reject --no handicapped 
child may be excluded from a free 
appropiiatc public education, , 

2. jVondiscriminatory evaluation - 
every handicapped child must be fairly 
assesfjcd so that he may be properly 
placed and seivcd in the public schools* 

3. Appropriate education - ' ewGry 
handicapped child must be given an 
education th^t is meaninfiful to him, 
taking his Handicaps into account. 

4. H CO St restrictive phament - a 
handicapped child ni3y not be segre- 
gated inappropriately from his non- 
liandicjpped schoolmates. 

Procedural due process - each 
handicapped child has the right to pro- 
test a school's decisions about his educa* . 
tion, 

^ In the foUuwing discussion I will 
review briefly the decisions th*il have 
esitablished these piinciples, dctnnn- 
stratc how they have affected federal 
levjNlation, and suggest some of the 
future litigation the courts will face in 
the advunccnicnt of each principle. 
* 

Zero Reject 

Cose law: Rclymg on the U S. Su- 
preme Courts derjston in lirown v.. 
ti*>ara of fu/ucation i\ui when a stjic 
hd$ undertaken to piuvulu pul>l;c i-duca* 
tiun ft must iiMkc c<.t«c.iiion avaiiablc to 
^11 ?iludt'i>t« on tqual «t:rms. r^pruscnta- 

^ . iHa:H^Hn rimsiwij. /// ]\ 
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tives of handicapped children have as- 
serted that they have been denied equal 
protection when 1) some handicapped 
children have been excluded front 
school while others have been inclgded 
and 2) some handicapped children have 
been excluded while aU»t>/ihandicapi3ed 
children have been 'included* TheyJiave 
claimed that the remedy in both situa* 
tions is to include all handicapped chil* 
dren in a system of public education. 

Not surprisingly^ the courts have 
been highly responsive. In the frontier* 
breaking cases, Pennsylvania Association 
for Retarded Children v. Common- 
wealth and Mills v. AC Board of 
Education , federal district courts 
ordered that the public schools of those 
jurisdictions must furnish a free appro- 
priate educat.ion to all handicapped chil- 
dren. With only a few exceptions/ 
federal and state courts have continued 
to order the public schools to follow the 
principle of zero reject. 

That principle means more, however, 
ih&n sin?ply that handicapped children 
have a riglit to be admitted to the 
schuolhouse. One of its logical exten- 
sions is that handic^ipped childien have 
a right to an appropriate education^ one 
suited to thoir conditions ahd nceds.^ 
Other logical exten*i*on$ result in deci- 
smm that an appropriate education cf^n- 
sisls of timely and sufficient evaluations 
of handicapped ctiildren, individual pro 
giaajs, HWfi t^jview uf thoi^e pvojiraats 
and in court ofdwis that ptoiirams mH^t 
intended and hkcly to h&mUt 4 
duhl StsH atH>lhnt extcn^on oi the 
^^cro-rejecf rule comes (tiUn ^^^h tiottl- 
inf^ that Uic eifuc^itian juven to \m\di 
t^JpiHd children mmt f^c fur tij. \\u'uk 
Mm.i; educ<ifu^n is {unvKUd five lo 
m)uhjnd»i:^j^»l vhiUhrn^ And 4 fma! 



right of handicapped children to be 
transported to appropriate public school 
programs.* 

Claims have been made (but not yet 
adjudicated) that tuition subsidies are 
required for private school or technical 
institute education when appropriate 
public programs are not available,^ and 
issues have been raised (but also not yet 
adjudicated) whether programs for 
handicapped children must be equal in 
quality to those for nonhandicapped 
children.^ 

Federal legislation : Both P.L. 
94-142, the Education for All Handi- 
capped Children Act, and Section 504 
of the Rehabilitation Act of 1973 assure 
handicapped children that they may not 
be excluded from federally funded 
school programs. Among other things, 
these statutes 1) require schools to plan 
to serve all handicapped children, adopt 
policies that serve all handicapped chil- 
dren, and conduct searches to locate all 
handicapped children; 2) apply" not 
only to public schools but jjIso to other 
public agencies that provide education 
to handicapped children (eg,, mental 
health, human resources, corrections, 
and youth training agencies) and lo 
private schocK into whose proi;rams 
handicapped children are plnced by pub- 
lic schools; 3) require nhools to give 
handiaipped children m appropriate 
education; 4) require hclumh to hire 
luindicapped persoiJ^ to !;elp operute 
ftdcHilly fund<5d proptdin^ ol spetul 
education; S) plate ic^poniitulity on a 
%mnk state agency fot uvsun^g ibat all 
Male and local i^jkiencie^j tc ^nply \MU 
these dCts, end f») fofbj<||^>Ji Jnuefura! 

iiuf^Lnif^ the lutufv f^f.iutjMy, 



I) daiii)!* of tiandicapped children to 
have caily ijjtefvciUioii or compensatory 
or extended-school programs; to partici- 
pate in vocational ediicution programs 
and extracurricular or other nonclass- 
rooni activities; and to be granted aocess 
to school health, counseling, and job- 
and colleae-placement programs; 2) the 
effect on hundicapped children of laws 
requiring competency testing and pro- 
hibiting a* student from being graduated 
unless he \m satisfied certain minimum 
stantlards; 3) claim's of handicapped 
pjfsons to harrier-free facilities; 4) issues 
surrounding the schools' duties to fur- 
nish handicapped children with* special 
equipment, tranrfators, or other related 
services^ 5) the extent to which handi* 
capped students in private schools must 
be giveij a "genuine opportunity" to 
participate in public school programs or 
tu receive tuition or other assistance 
(e.g., loin of equipment) from public 
schools; and 6) ultimately, the extent 
to which the 'interests of handicapped 
children to a free appropriate public 
education require ^itf^handicapped stu- 
dents and '^regular" school prograrifs to 
be incunvenicnced or burdened so that 
handicapped students' claims may be 
satisfied - a "competing equities" issue. 



Nondi$crt minatory Evaluation 

Case luxv: The Fifth and Fourteenth 
Amendments are the bulwarks that safe- 
guard childrw against certain types of 
educational evaluations and resulting 
classifications. These amendments pro- 
vide that a person may not be denied 
liherty or property except by due pro- 
cess of law. Denying an appropriate 
vducation, it is argued, is tantamount to 
denying a person an opportunity to 



acquire property. Thus, if children are 
classified as handicapped when in fact 
they arc not, or if they are inaccurately 
classified, they are^enied an oppor- 
tunity to an apm^rfmate education.^ ^ It 
follows, it is a^ued, that a due process 
violation occurs when pupils are hiis- 
classified, because invalid criteria have 
been used to determine which "track" 
they' will follow in scliooL Moreover, 
when evaluation or test rcsult.s are the 
primary basis^ for assigning a dispropor- 
tionate number of minority students to 
special education programs, there is a 
risk of perpetuating or reestablishing 
dual .systems of, education based on 
race. Nor are these the only criticisms of 
evaluations, . . o 

In responding to claims that childrert 
have been unconstitutionally misclassi- 
fied and segregated as a result of evalua- 
tion procedures, courts have ordered an 
' almost wholesale change in school 
psychology practice?, They have ac- 
cepted the argument that intelligence 
tests bear a scant relationship to intelli- 
gence if fhey are administered in a 
language that is not the child's native 
language or in a culture with which he is 
unfamiliar. In one case h court ordered 
that IQ tests may no longer be used for 
placement purposes.* ^ Otljer courts 
have forbidden schools to useHests tjiat 
do not properly account for the cultural 
background of ^the children tested^ ^ 
and from placing minority students in 
classes for the educable mentally re- 
tarded on the basis of tests that rely 
primarily on intelligence testing if the 
result of the placement is to create 
racial imbalance in those classes. They 
have ordered testing and retesting in the 
children's native language*^ and place- 
ment decisions that take into account 
children's socioeconomic backgrounds, 




social^ adaptation, and adaptive abili- 
ties, * And they have required schools 
to, justify their reliance on tests that 
cawst! disproportionate racial imbalance 
in special education classes.* ^ 

Fecleral hgklatUm: Like the courts, 
Congress has taken into account the fact 
that a school's failure to detect a child's 
handicaps or to assess him adequately 
can result in his being denied an appro- 
priate education. Accordingly, it has ^ 
required 'that procedures for classifyiuf, 
children be selected and admmistered so 
as not to discriminate on the basis of ^ 
race or culture, that no single procedure 
may be the sole criterion for placement 
decisions, and that tests generally must 
be administered in the child's native 
language or 'method of commumca- 
tion,*^ ^ - 



• Regulations add requirements that 
tests be validated for the specific pur- 
pose for which they are used; be ad- 
ministered by trained personnel in con- 
formance with the producer's instruc- 
tions; be, designed to assess specific areas 
of educational need (not just general 
intelligence quotients); be administered 
so as not to discriminate on account of 
a child's impaired sensory, manual, or 
speaking skills; be administered by a 
multidisciplinary evaluation team; and 
take into account all areas related to the 
child's disability, including health, 
Villon, hearing, social and emqtional 
status, general intelligence, academic 
performance, communicative status, and 
motor abilities, where appropriate. 
Schools also must draw on information 
from^ aptitude and achievement tests 
and teacher recommendations and take * 
into account the child's social and cul- 
tural background and adaptive be- \ 
havior;'® document the sources of this \ 
information and carefully consider it;^ ' 
reevaluate a child every three years or 
more often if conditions warrant;^^ and 
not equnt as handicapped (for purposes 
of receiving money under IM.. 94-142) 
more than 12% of all the children in a 
district, of whom only one-sixth (or 2?o) 
may be counted as *'spetilic learning 
disabilities" children.^* 

Looking to the future. Laws aimed at 
eliminating bias in evalunuon and place- 
ment procedures are particularly fertile 
grounds for future litij^ation. Cliven the 
relative paucity of c\:duation proce- 
dures that are validait'd sn as not to 
discrirnlMate against all the racial and 
Lultufal mlTiofilios th.it ^»»mpiisc the 
rutuuiS s\.hooJ districts .ind* the almost 
tofil absence of tests ilt^t h.tvf been 
Vcilulatinl foi the spenta puipu.v? for 
vvhkh thry aie used, it w <jfc i.* .t'isumc* 
tli.ft the t/xfs lhcm^vlvt\ will v,umc 
undvf MXdik in v4>iiM .iiul idljjtff^j 
bWlU'. \\\\\ t^i* uvtf !j.>w ihi'v arc 

.J»i:Mf/>|NU'f tl 4tH\ inlfipfi'l *i1 Ihv 



those Icbts, loo, jimcnablc to challenge. 
dt Ihc pioiluccr c*f a test lepiescnts that 
it has been validated for a specific 
purpose and the validation later is 
shown to be wanting, attempts will be 
made to hold the producer liable along 
with any user of the test. Finally, 
placement decisions that continue to 
depend heavily on "soft" data (such as 
teacher reconnneiidations and assess- 
ments that take Lnto account cultural 
background and adaptive behavior) 
seem likely to be challenged. 

Appropriate Education 

Case law: The handicapped child*s 
right to an appiopriate education led 
the courts to hold that alternatives to 
''regular" education placement (place- 
ment in special .self-contained classes, 
homebound ijistruction, instruction of 
children who are residents of institu- 
tions, and placement in private pro- 
grams at public expense) must be fur- 
nished to handicapped children, 

A new line of appropriate education 
cases is heralded by one alleging that 
handicapped children are not given an 
appropriate education where the 
separate programs in which they are 
enrolled experience a decrease in the 
number of teacJiers and other staff and , 
where an exception to 'mandatory class 
size rules is made/*^ This case proceeds 
on at least these theories: An appro- 
priate education depends on a minimum 
*staff-to-student ratio, and handicapped 
children are denied an appropriate edu- 
cation when they, but not nonhandi- 
^ capped children, suffer from decreased 
staff and increased class size. ' 

Another route for attacking in- 
appropriate placement may be the so- 
called education ••malp^ctice" cases, 
typified by the decision of the Illinois 
Court of Appeals that a local school 
board could be sued where a student 
whh iVarning disabilities alleged that his 
placement in a regular education pro- 
gram forced him to compete with stu- 
dents who were not learning disabled, as 
a result of which he sustained severe and 
permanent emotional and psychic injury 
requiring hospitalization and treatment 
for his injuries.^'* 

Ftdcrul le^isluiion: The principal 
method under P L. 94-142 fur furnish- 
mg an nppropriate education to a handi- 
capped child is tlic Individualized Edu- 
iation iTot'iam {WVl The IHP is a 
st4temcnt dcvvloped by a gii^up of 
pt-isoir... mvludinc^ the child's parents 
^ml Witi child iiiMiscIf when appiopriaU\ 
to idenltfy ihe child's prt\sent levels of 
♦•ducafioiud i)viforn»«iiue, short- and 
lc)nj»-tvitn I bjoctuc^ fur lurn. am! !hc 
sjH'v ul an«l ui ul . t oduc.?;tv>n.il scfvu cs 
*u IN U» Hi i.c V. !»cn hi* vliotil ! rc^vAc 



P.L. 94-142 requhed the IliP to state 
the child^s need for speciQc educational 
services, determined without regard to 
the avadability of those services. The 
final regulations do not require the need 
for services to be determined "without 
regard to [their)' availability." The De- 
partment of Health, Education, and 
Wclfa^-c, acting through the Bureau for 
the Educatioh 'and Training of Handi- 
capped . Children, cautions, however, 
that the omission of those key words 
does not mean that a school must 
provide only the available services. In- 
stead, the department construes the lEP 
requirement, the intent of P.L. 94-142 
(a free appropriate public education), 
and the effect of Section 504 and its 
regulations to mean that the school 
must« provide each handicapped child 
with all the services he needs, not just 
available ones.^ ^ 

The lEP is not the only method for 
determining what constitutes an appro- 
priate education.. A second looks to the 
process for dealing with a handicapped 
child. Is he provided with a free (public- 
ly paid for) education? Has he been 
fairly evaluated? Is he in the restrictive 
placement appropriate to him? Has he 
been assured of due process safeguards? 
Have his parents been given full oppor- 
tunities to participate in decisions af- 
fecting his education? 

A third method is suggested by the 
Section 504 regulatic iit. They require a 
school to provide the child with special 
education and related aids and services 
designed' to meet his educational needs 
€S adequately as the needs of nonhandi- 
capped children are met. This special 
education must be based on the least 
restrictive placement principle, it must 
consist of preplacement evaluation and 
nondiscriminatory testing, it must pro- 



projections of short-term goals and long- 
term objectives; or 4) fail to famish or 
do not make good faith efforts to secure 
all the services necessary for the child to 
receive an appropriate education. 

The equivalency standards under Sec- 
tion ,504 regulations makjj^it likely that 
litigation will center on placement of 
handicapped children in special educa- 
tion programs that are understaffed in 
comparison to regular education pro- 
grams, instruction ^by uncertified or 
otherwise unqualified teachers, and the 
absence of appropriate materials and 
equipment (e.g.. Braille books or hear- 
ing aids). 

Least Restrictive Placement 

Case law: Just -as miscla'ssifi cation 
and denial of appropriate education 
have resulted in a form of exclusion of 
handicapped children from an educa- 
tion, so too did unnecessary placement 
in self-contained or segregated special 
education programs, fn each of these 
three circumstances handicapped chil- 
dren were denied opportunity to receive 
an education - they were functionally 
excluded. 

In PARC, LeBanks v. Spears, and 
Maryland Association for Retarded Chil- 
dren V. Maryland there was ample evi- 
dence of tnisclassification with resulting 
inappropriate placement,^ denial of 
meaningful educational opportunities^ 
and general inadequacy of special educa* 
tion programs (inadequate financing, 
programs, personnel, and facilities). To 
overcome these deficits, one of tlie 
more ^ffefctive remedies — effective be- 
cause it could be Implemented almost 
immediately and was supported by 
sound educational research and 
theory - was for a court to require that, 



"Laws aimed at eliminating bias in evaluation and placenWnt 
procedures are particularly fertile grounds for future litigation/' 



vide for annual reevaluation of the 
student's special education placement, 
and it must assure him of procedural 
safeguards. 

Looking forward: Although tlicregu- 
lations under P.L. 94-142 make it clear 
that no school employee is to be held 
liable for the child*s failure to achieve 
the progress that his lliP projects for 
him, it js certain that liability will be at 
isbuc if School personnel 1) fail to 
furnish a handicapped child with an 
do nol require the IFF to be 
4lcvclopcd by the lequirod Rroup "f 
persons, or maho no i»ood •faith efforts 
to involve the ctuld'^J pcucnts; 2) cx- 
vliuic a handicapped chiM fioj.i the IIT 
^onfLMtMKi* wiun vould tontnluitt- 
«o M..- iS vciopnicitt nt his II P, 
^) wnu* 11 P> llu: jssurt oiil> i;ufun>uin 



as a rule, whenever a handicapped stu- 
dent is to be placed, ho is to be included 
in a regulan piogram in piefi-rencc to a 
special progi:^i]> and that he is to be 
educated in the regular NChocl environ-, 
mcnt Hither than in the special ^jchoul. 
The principle of *Mc?i<;l restrictive place- 
mtjnt*' does not necessnrily apply, how- 
ever, if .a state statutr authon/cs a state 
school superintendent to place childicn 
in private or out*of-statc piov^rams if 
apptopnalc public local projiiatns <!o 
not exist. On the other h'ud, a 
pending case challeni^es t'NtclKcr* of 
pli}v')t)>! soejally rn4laslju>ted .i'u! or.o- 
tionally disturucd childien \i\ ptr;»M;ns 
th.:i sejiTt ^latc by sex and lave. ?hc 
eh.!iK*ni%* rehei ec|u.-l pi* n^n 
Kfi»>irui*. i.'.i'A''. is^-ne*". *>l 1- • t *- • 
/ I • ^ 
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that liAiiilicnppeil children hav<$ been 
inappiofM lately educated, d.enied the 
opportunity to be educated with, their 
pcer^i, atid nut given adequate services in 
the school, Congress followed the 
courts*' preference for least restrictive 
placement by requuring schools to devel- 
op procedures to assure, that, to the 
maximum extent appropriate, a handi* 
capr^d, chUd will ,bc educated with 
nonhandicapped children and will not 
be removed from regular education pro- 
grams and placed k special classes, 
separate schools, or other separate 
activities unless the nature or severity of 
the child's handicap is such that his 
cducatign in regular classes with the use 
of supplementary aids and services can- 
not be achieved satisfactorily. 



BEST copy amiDiE 

education because of nonmainstreaui 
placement/^ Both rely not only on the 
constitutional claims of'' functional cx- 
clusiun but also on l\L, 94^142, Section 
504, and the respective regulations. 

It seems clear that the broad-based 
challenges to self-contained special cdu- 
. cation (i.e., pro-ams that are not in the 
mainstream or do not meet every aspect 
of least restrictive placement) inevitably 
will have to answer those garents and 
educators who remain unconvinced of 
the educational value of the principle, 
who can adduce research and expert 
testimony to.indicate that placement in 
the least restrictive program is not an 
automatic assurance of an appropriate 
education, and who assert that the least 
restrictive placement principle Jiinges on 
what is most enhancing or most habiii 



Procedural due process - the rlc/ht \o protest and challenge school 
decisions - is a necessary prerequisite to putting [the handicappM 
child's] other claims into effect" iS 



The l(?aht restricUve placement re^u- tating for the handicapped penson. not 
lations make it clear that "appropriate" what u rins^f tn "n«rm«i 



is determined by the child's needs and 
IHP; that placement usually should be in 
the same school the child would attend 
if he were not handicapped; that, if his 
placement with 'nonhandicappcd chil- 
dren In the regular classroom significant- 
ly impair^ their education, the place- 
ment is ifoi appropriate for the handi- 
capped child; that a handicapped child 
should be given a chance to participate 
in nonacademic and extracurricular 
services and activities; that a child 
placed in *v private school retains his 
rights to placement in the least restric- 
tive setting; that the burden is on the 
school to justify the child's placement 
outside regular programs, including non- 
academic programs and services; that 
schools that are identifiable as being for 
handicapped students' must be com- 
parable to the school district's other 
facilities, ser/ices, and activities; that a 
handicapped child ordinarily should be 
placed as close to liis home aS possible; 
and that an orthopedically handicapped 
child may not be placed in a classroom 
or school that is ''primarily'* for other 
handicapped chiWren (such a pl;icement 
violates rot oni? the least .restrictive 
placement rules but is unnecessary if tlie 
Si^hool \ii?;tr^ complies with the re- 
quirtMnents to remove architectural 
b'.irriers). e 

f.ouhn^ to (ht* future: Ont case- 
already '^hus succiAsfuily challenged the 
aonn»:iifi.stre;im placement of handi- 
aipped ciiilUren on t^ie fjound that 
pljtvm -nt m sel>contained daises iso- 
lates the ihiMreh from nonh.indicappcd 
pupiK ail J .huls to meet their ediua- 
iKHul iK'i*ds,*> Another raises the same* 
cl.iuns t>f deprivation of appropiiute 



what is closest to "normal.' 

The risk is*^ great that judicial and 
administrative interpretations of the 
principle will not depend on two in- 
dispensable factors: 1) The principle 
has its recent history in the massive 
denial of an adequate education for the 
many handicapped children who were 
placed in self-contained and separate 
programs (a history tl^at is not neces- 
sarily doomed t6 be repeated, given the 
other rights and access to^resource^ that 
handicapped children have under case 
and statutory lawi; and 2) the principle 
Is best understood and app^ecTin terms 
of what is appropriate for the child 
himself where "appropriate" is defined 
nof only by the lEP content but also by 
concepts of enhancement: What is en- 
hancing is sometimes necessarily more 
restrictive than "normal" (e.g., a class- 
room for seriously cnotionally dis- 
turbed children or severely retarded 
children may be highly "restrictive" and 
separated from "regular" programs but 
also highly enhancing of their abilities 
to learn). The future issue, then, is 
whether courts and agencies will apply 
Ihe least restrictive principle by taking 
into account the relative '^richness" or 
"poverty" of educational services in 
separate programs and the Ukelihood ^ 
that such programs will be moie cn- 
hanj:ing (or the handicapped child than 
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Procedural Due Process 



ERIC 



\ 



Casi' law: The handicapped child's 
claims to /ero-reject, nondtscrimmatory 
evaludtio?i, appropfiatc education, and 
leant restriclivc/mo^t enhancing place- 
fnent have only a hollow rinj» unlcvs he 



has a right to challenge school decisions 
that affect these claims. Procedural due 
process - the right to protebt and chal* 
lenpe school decisions - is a necessary 
prerequisite Jo putting his other claims 
into effect. 1 hat i.^ the" ultimate less^in 
to be learned frofn VARC, Mills, U 
Banks, tinAMARU'. A handicapped\'hild 
, and his parenj/ have the right Jo be 
notified iiyrtfvance before th^ llhoul 
takes oprfefuses to take action with 
respect to his other educational claims: 
a riglU to be heaxd by an impartial 
tribunal, a rfght to have fiis case present - 
ed by counsel and expert witnesses, a 
riglit to confront* and cross-examine 
witnesses, a riglit of access to school 
records that are the basis for the school 
decision fhat he challenges, a right to 
have the tribunal's decision based on the 
evidence presented, and a right to ap* 
peal. He also is entitled to challenge the 
contents of school records sq that in- 
correct decisions will nof be based on 
incorrect, outdated, or . irrelevant in- 
formation in them. * 

Federal legislation: The procedural 
(due process) safeguards of^PX. 9^-142 
and Section S04 minor almost exactly 
the right-to«efducation cases. These safe- 
guards includts access to school records; 
independent evaluations; sunogate par-' 
ents or other means of representation if 
a child's parents are unknown or un- 
available or he is a ward of the state; 
prior notice before a school proposes or 
refuses to initiate or change the chUd's 
identification, evaluation, placement^j^r 
provision of a free .appropriate public 
education; an opporCiwiity for a hearing 
before an impartial he;JWng officer; and 
*the right toi be assisted oy counsel and 
expert witnesses, present evidence, 
cross<examine witnesses, subpoena wit- 
nesses, make oral or written argument** 
receive a copy of the officer's decision, 
and appeal. 

^ Looking to the future: It i& im- 
polrtant that the schools thpmselves may 
call for a due urocess hearing when the 
child's representatives object to or de- 
cline K) give necessary consent for" 
proposed school action (such as initial 
evaluation). EducatoVs thus are given a 
technique that will enable them to do 
what they believe they should do and 
what the laws require them to do: 
provide a handicapped child with a free 
appropriate public education. The his- 
tory of school-parent eontrontations in 
special education has been written by 
reason of parent initiative; it is not at all 
hkely, however, that this history will 
fepetit itself. 'SchooNinitiated due p^- 
cess lfcarini»s could become the order of 
,the future. 



Conctutu>p 

Court lift isit)ns hivc Ji.iJ a profound 
olhHt on ^pecLil eduv.atiun ;u%JwtiLe^'and 
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kpecUi uducalHiJ^ l^Bislalton. That they 
will continue to m> is beyond cavH. 
Tlie ceutfiil Jssu^is In special eduiiation, 
however, urc not able to hi resolved by 
litigation aUnie, I his is because those 
isf^ues arc t) the willingness of federal, 
state, and locid funding sources to put 
money into spceial education so that 
constitutional and statutory rights can 
be made meaningful, and 2) the ability 
of institutions of higher education to 
prepare future generations of regular 
and Npecial educators 4o know, appreci- 
ate, and be able to act positively on the 
rights of handicapped children. Law 
re/orni through the courts atid legisla- 
tures c^n ojily partially satisfy the 
claims of handicapped children to a 
free, appropriate publip education; 
political action, appropriations, and 
adequate pi «servicc draining are neces- 
sary companions. The extent to which 
those companions will be f6rthcoming 
will determine to a large measure the 
need and probability of success of fu- 
ture law reform, whether in court or in 
legislatures. 
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• PROCEDURAL DUE PROCESS: THE TWO- 
EDGED SWORD THAT THE UNTRAINED 

' SHOULD. NOT .UNSHEATH 

H. Rutherford Tumbull m 
AnnP. TumbuU 
Bonnie Strickland 

Uaivenity of North Caxolina at C£u>pei Hill 

The issue ofpmcedural due ptoeess it exmbxed la ibis anide by fUstanalyT' 
inttbeassociotedlegdreipUtemeauofP,L.9a't42eadtbenidmtifyis^^ 
gas" which pmfessiorude end paeats caauuto Uiitiau a due pmcen bearittg, 

■ PttOilems and tatesolved issues assoeioted with intetpreting ettd applying due pro- 
cess safeguards in terns of ioitiatiag, coaducdng, aod govea^ the bearing <md 

' heaiihg officer ate discussed. The coacludiag section of the article idetttiftes . 

• specific training implications and creeds of due process bearing officers. 

I^ocedural due process rests on « fundamental nolion of fairness: 
that is, the citizen has a ri^t to protest before the government takes any 
action that may adversely affect him. In the case of the handicapped 
child, the right is to protest actions of the state education ageqcy (SEA) or 
the local education agency (LEA) Without t right .to (challenge the 
school's potentially discriminatory practices, children would f«»d that 
their subsuntlve right to receive a free appropriate education would be 
depressingly empty. . . j 

Procedural due process Is also a constitutional requirement under tnc 
Fifth and Fourteenth Amendments to the Constitution, which forbid the 
government to deprive a oersomof his life, liberty, or property v^ithout 
due process of law. As applied to the education of handicapped children, 
this means that no handicapped child can be deprived of an education 
(the means for acquiring property as well as life and liberty in the sense of 
self-development) without being entitled to exercise his right to protest 

what happens to him. ^ . , 

""^i* success of the right-to-educatlon laws reflects a belief common- 
ly held by lawyers and educators alike: fair procedures will tend to pro- 
duce acceptable, correct, and fair results. 

The purpose of this paper la (a) to examtae the legal requirements, In-, 
eluding the ambl^ous ones, of due process as set forth in PL 94-142, 
identifying the triggers that professionals or parents may pull to force 
— "h other to comply with the law by initiating a due process hearing, 

FR ir (b) to highlight the training implications of due process procedure* 

<L^/«zious affected people, particularly hearing officers. 
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Ugd Requitements ' . - • 

J^^I! components of the due process rtquiiements of 

PL 94*142. These are 

1. due piOcess bearings 

2. independent educailonsl evaiualtoat 
3,. .wrijtieii notice, pjueats 

4. pK^entil consent 

5. stnrogate parents 

Each of these componcats will be discussed seyirately. 
Due Pwcess Hearings 

It is a common mlscoacepiioti of piocedurtl due pioccss under Ph 
94« J42 that only parent* or guardians of handicapped children may So- 
itiate a due process bearing against the child's local educitioa agency 
(LEA). In fact, however, the LEA itsell is etapowered to call for due pro- 
cess hearings. It is convcoieat to deal lit&t with the patents' rights and 
then the LEA'S. 

The LEA must give the parents, guardian, or surrogate of a^bandi^^ 
capped child an opportunity to present complaints relating to any Matter 
concerning the child's identification, evaluation, or placcweot oi his 
right to a free, appiopriate public educatidn {Sec. 61S|bl |l| IE) ]K A 
parent or gaetdian who files a complaint with an LEA is entitled to an op- 
portunity for an impartial hearing. The LEA must inform the parents- 
about any available Iow<o« or free legal aid in the geo^aphfcal area (Sec. 
121a.S06 of the regulations). ^ 

As noted above, the right to a due pio«c$s hearing is not limited to 
the child's parents or other representatives. Under Sec. 12la.S04 «nd 
Sec, 121a. 506, an LEA may also initiate a due process hearing on its piO' 
posal or refusal to initiate or -change the identification, evaluation', or 
• placement of « handicapped child oV the free, appropilatc public educa- 
tion provided to him. For example, a classroom teacher who s^pects that 
a child is handicapped may refer biro to the LEA*s special services dom- 
mlttee for a multidisciplinary evaluation. The parent, however, m'u^ 
give consent when a child is feeing : v*]uatcd for initial placemenj in a 
special education program. If parents refuse to consent to evaluation, and 
the LEA^s staff believes that an evaluarion should be obtained, the LEA 
raay initiate a due process hearing to challenge the parents' decision to 
withhold consent to a multldisclplin#ry evaluation. Thus, due process 
hearings allow «U parties inrolvcd — parents and professionals — to hold 
each other accountable. 

9fi 
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0«e€ a cempliik is piescaicd^ the publie mmi appoini m 
impanlal heirin^ mika to coni*.uct the he«ii«s. The ottieer may «6t be 
ih employee of the ageney And tn«y not h»vc any personal of |?n)fes5j0nal 
Interest ihjit would conilict with bisobJcctUily (|*ec Jv^Ja.SO?rA person 
who oiheivise qu»H(ks to conduct, a hcatini is nsf consideied m 
employet of the i^eney solely because he is paid by the agency to sei as 
« bcarins o(lkef. The local school ^prd iind employees of the state 
school heard mc not irapaftiti hcaiing olUccrs wodet PI 94-142 (C&nh 
' 'p&chimo V, CaUfmo {Ctt, NOc Conit., May 18, 19781 1, ^ 

At the heeding, both panics waV»be advised by counsel or by experis 
in the cducatioa of bAndicapped students; pieseat evtdenac, c*tmine and 
cross-examine wiioessfS; subpoena witnesses and documentsj make 
afgumeots, teceijfe « wiiitcn or cleclronic verbatim of the heaiitjgj and 
tcccive a wntten account otthe htaring offker^s (iodinns of fact. 

An appeal ftonS the mt\*\ dcchton to the state mni^' and then to 

sine or fcdetd disifict eoutf may bcjak<^fi by the child's tepresentattvgs, 

' by the LEA, oi by any other aggrieved pany. . 

• f 

•Reifefcnee* !0 scciions of PL 94-141 "me eUed in the eg {See 
615 ibj ilj IE] I AH lueh fdcieitec* to Jei-fiees b«gln with 1 6 Rcfcrcaccs to ?h« 
i^gwUnafl* imptemcntif^ PL 94^i42 m ilso dwd; e g jSce i2Ja 506} All 
mm o{ the regalisiofts b«gia with Ul 

• 

Independem Bdumiional Bvaiuatipm 

Ttt child's parents or other representatives are entitled to an la- 
dependent' (nonagency} cducatlonti evaluation of the ehsid The law 
stipulates ihai evaluation consists of "procedures used to determine 
whether a ebtid is handicapped And the nature and extent of the spcdaS 
cdueatioii and related service* that the child need*." Tlic procedures are . 
to be used selectively with an individual child and exclude basic te«ts ad- 
mmist<?i4jd «o oi proccdoies used with all children in t school, grade, or 
class A quahlsed examiner not employed by the public agency responsi- 
ble for educating the child is entitled to do the evaluation. A quaUncti 
person is 9ue who has met certification, licensing, reglstfation, or other 
such rcquuemcut* of the SKA in the area, in which he piovidcs spccitl 
educatmn or reiaicii services {Sec. 

LK.^s muss, upon request ,»te!i parcat* where fhcy ttJ4y have indepciS" 
dent edusiiftona! evaluations o^adc. Under sonie circumstance*, the 
cvaluauon \$ to be made at public expense, the LEA either paying the Ml 
COS! oi !hc evaluation or insui-it^)? that ,tbe evaluation is otherwise pm* 
vid^jd hce to ihe parent. A parent has thcVgbt to a free, indcpcndcns 
cvalujuion tf the hearuij; officer rcquejits one ijr use in « due prosjcss hear- 
jOK Of \i tiie parent disagree* with the cvahi^i«oa made by the public aKcn- 
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cy. However, U the aseney, in a hearing that it initiates, can prove that its 
'evaluation was appioprlate, the parent may he required to pay for the new 
evaluation. When a parent obtait^s an independent evaluation at bis own 
catpeDse^ the agency mmt take it ioio consideration as a basif for pro* 
vidin^ the child with an appropriate education or as evidence in a due pro* 
cess heating, oi both (sec. 121a J03). 

Written- Notim . 

« 

The LEA must give the child's "parents or other representativei prior 
wrUtcn netiee^whijnever it proposes or refuse* to infttatc or change the 
child's identification, evaluation, or placemem. The notice tnasi include 
thefollowingcomponcma {Sec. l2lf,S05)! 

L a full c*planaiion of all the procedural safeguaidj available to the 
parents 

2 a descriptio* of the action proposed or refused by the agency, aji ex- 
, planation of why the agency propowf or refuses to take the action, and 

a description of aay options the agency considered and the reasons 

why those options were tejected 
3. » dcicripiioi^of each cvafuation procedure, test, record, or lepoit the 

agency u!5cs as a basis for the proposal or refusal 

a ^Jescription tf any other itctors thlk are relevant to the agency's prot 

posal or refusal 
l! also requjies that the ootice be 
I written in language understandable to'the general public 
2. provided in the native language of the parent or other mode of com- 

mvmieation used by the parent, unless it is clearly not feasible to do so 
If the native language or other mode of communication oi the parent is 
not a written language, the SEA and LEA most take steps to insure 

1 (hat the notice L ttxnsisf cd orally or by other meanj to the parent in 
his or her native language or other mode of coromupicatipn 

2 (hat the parent understands the contejit of the notice 

3 that there is %'rtitea evidence that the reijuireraents {of oral traasla* 
tioii And ?hc p3icni's ufldcistandingj have been met 

Pmmt&l Consent 

i'arcnistl eonssnt tnuss be i^r^iiccd vokujtsilly md In wHtiniJ before 
mi agtztKY conducts the preplaceoieat cvAiw^tiQa of rbe fiaodicapped 
child or Iniiiaily piaecs a child in a program tim p*^jvidcs spccsal eduea- 
tion and tdaicd services (See. t21a.504|. 

Consent, in this context ijtd In all others, me*ns thai jal the parent 
has been fully informed in his Oitiivc langus^c, or in another suitable 
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winner o\ mnmmnim'ml ol tU iofottttttion rekvtm to the iciiviiy 
isueh.w ey*lu»Honl tm which consent w«» soughtj (S»),ibe paiem 
Ucist«f!4* *nd'agf get i« writing that the activity raty be c*n»ed «uj {cj 
nh«p«Jem de«cri^« thr .etivity isd lists thetccordMU jayfthai will be 
to wht>«/iod fd} the piurcnt tmd<^tindi Ihit he gives his 
coflsem voluntirily iftd W «vokc it toy my imts, ' ^ 
If ft cftient icfuses td consent when his consent is icquired, the pat- 
ties must fif $^*t«a^pt 10 tesojve the conflict by complying with iiny »p« 

pweni's lehisil wiU he ovemiled, tad the igeticy tmy eviluaie or pUce 
fhe S. notifying the p«e«ts of itn .ctlons so th«t they mty-.ppe.1 
rXurahttll «i TumbuUj 1978,. p, Ip)- 

Patent Surtogam 

ir • child's pilrcots tie unk«ow« or uiuVtiUhle, or it the child is t 
w J o( st«U?he LEA must ippoint » sunogate to tcpresent the child 

4-on ISec. 1211.514}. The suKOgate f»«$t have tfte skUl to J^'P'"* 
>«d Siriay have no conflict of intei«t that would intet/«e w»t>tfe1^ 
*capsfe^rity. ^ 

Trigger^ for a Due Piocess Heaiim 
• Ai iiaied previously, the due pfocess sareguatds of PL 54^*;*^^^^^^^^^^^ 

^7.^ouS.bimy Sril P«nie»- A k«y Issue in eH«cUvely Impleraemmg 

<o the cWMien. The ,ights-4uii« •n.ly«if ^^n" 

9 * .nd «5 «guU.ion. wort .0 in.u.. .h.. ^^^^^^^^J^y'^^ 
i c A. h*v<« h<iih tkhts and duties. For example, five of the itx tnatot 
ifln^ofr^^^ TmZL that certain proc^dutei will occur: «ro r.^ 
,?;^^n«Set th«n^ will be included In a free appiopiUte puhl^ 
^^SludS pmrU nondif.i^«ii«.to,y e«alt«»tion asiures that he will 
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be fairly assessed^ apptopfimi aiuc&iion Insures that he will be educated 
tn an iodividuiiHscd and tneanio^l way,* least mtffctiv^ pjiacement 
assures that\hc will not be uniustiHihly segt^ated) and pmntd p&nic'h 
psltion insures that the patent will he given a voiet in the child*s educa* 
tioft> AH these pioeedures Involve both rights and duties^ 

PL 94»142 addresses eich^f these five principles by fciting oist the 
procedure or process which this LEA tousfv edUciTte c handicapp^ 
child, the law also* states that if tke agcncy docs not comply with the ge- 
quired procedure m process'^ the child may hive art opportuuity f<} 
ch|llenge the school by fequesttag a due process bearing. Likewise, if the 
child's parents do not conforta ttMsertaijp |r»»cedure$ or processes so that 
the LEA may>«ducate the ehUiin.the xnanner the law reituiiet. the4gen> 
cy itself may have an epportuaity to challenge the pareni by rejuestiog a 
due process heaiin^o tlie specific tfSggil^s of due process — orgMjfeed ac- 
cording to the five j^ineiples of aeiio rc|cct, nendiscriminiitoi?^ rvaka- 
tion, individiiaUzcd iosifwctioo, least restrictive environment, and 
parental participation — are ptesented below. Unless otherwise in- 
dicated, the child's parents or other tcffreientatives ^^lay file a due ptoce&s 
hearing with respecwo all of the following ttiggers. 

Zf^w Reject 

1. SeCc I2la.300: SEA failure to insure compliance with date$'ceitalo 
and ai^eS'certaiQ requiretnent 

2. Sec. i2ta>^2; SEA and LEA failure to comply with fiee residential 
placement lequiremeni 

3. Sec, Ula.303: SEA tsii LEA failure to provide for proper functioning 
of hearing aids 

4. Sec. tlla.aoS: SEA and LEA failure to provide for program options, 
Including ait, music, home econon^ict, and vocational education' 

5. Sec. 121a 306i SEA and LEA failure to provide nonacaderaic services 

6. Sec, l%\$M?t SEA and LEA failure to piovide physical education 

7. Sec. 22U,320, 321, 323, «nd 324,- SEA and LEA failure to comply 
with setvici^riofitles requireineTtt 

8. See. 12la.40l: SEA faitu«<? to insure that cJiildrcn placed by LEA in 
private school.% {aj receive special education and related services at^ 
(bj have all the rights of handicapped childien seived by the public 
schools 

9. Sec. I21a.403: If parents place tl/e child in private school, SEA Oi 
LEA failure to provide services to the child according to See. 
l21i,450-.460, hut cither the SEA or the LEA may initiate a due pro- 
cess hearing on the appropriateness of an LEA program or the que5> 
tion of financial lespons&iUty 
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10. Sec Ji2U tf « child « tu priMAte school by parent placement, 
SEA fiilufc to provide foi the child's^at iictptiiea in JcdeMlly funded 
propatBS iUiiute to issute speelit educttioti or t^Xmd. ssrvtces) or 
SEA fiiilufe to iosi|re thai LEAs comply with Sec. Ula.452»o4$0 

M. Sec. nUM% :453, «nd .4S5rLEA fiJIurc to |»l°MOvide special^ 
' cduc»tion wd lelitcd wrviees to hindicapped chj/mm in piiv«te 
school, |b| piovide such chtldtea tt^wjinfropportf n»ty «o participate 
in public pioifams, (cl ptovidcjthem with sp^al cductiion and 
. r«lat«d services corap*r«ble in f|uatiiyi scopes and patttcipailon to 
those for handicapped chUdten^o public pit^ams, and {d) use (unds 

L • consislent with icquucoacnt* fof ooadlsctiminatiGn io public pio-^ 
grams {per Sec. 12U,4S6, »457, ,458, .459, and Am] 

J\ Sec. 12li.530*. SEA or LEA failure to select tad idrateisteneiting and 
evaluation material* and proceduics that arc not racially ot culturally 
dlsciiminaior^ 

- 2. Sec. i2I«,^h SEA or LEA failure to do Individualised evaluation (per 

Sec. rn^Ml) before initial placement 
3 Sec. 11U.532- SEA or LEA failure to comply with evaluaUon pro^ 

cedures beiorc initial placement j 
4. Sec. 12la.5335 SEA or LEA. failure to comply with placemdnt pro- 
, ceduies, including interpreting evaluations . i ; 

5 Sec. Ula.534: SEA or LEA fwlure to review the child's Indwidualned 
education progiam 4IEPI and perform rcevaluttion every three years or 
moic often if warranted or requested by parent 

Individualized Bducction Pwgrams 

1. Sec. 12U.34l! SEA failure to provide for JEPs for handicapped 
children In private fcbooli . . . tm 

2. Sec, I21a SEA or LEA failure to comply with deadline for lEP 
development (at rhc beginning of the school year) 

3. Sec, iaia.343t SEA or LEA lailui* to initjate^the meeting, hive the 
conference when required, or revkw the lEP annually 

4. Set . r21a.344: SEA or LEA faUuic to have All required parties at the 

lEP meeting . ^ . . , . 

' Sei; 12Ia 34S: SEA or LEA failure to provide for p ni's participation 

' at iht mv meeting 

6 Sec I21a 346r SEA or k^A failure to write an lEP with proper content 
7.' Sec. I2la.34?-SEA or LEA <*iJ«t« w^*^ aspect to handicapped 

childrc^t in private school mniMate or conduct an IBP meeting, have 

er|c lUl ... * 
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private'school pariicipaiion at the lacetitig, or review IEP$ annually 
n. Sec. iaia,348i SEA or LEA failure with respect to children enrolled ki 
both public and private schools to have an lEP meeting or have private 
school part idpatinn at the meeting ♦ , 

9. Sec. 121«.349,^ SEA or LEA failure !o provide special education and 
rclared services as required by the chiltl's lEP 

Least Mestriciive Enviionmsm 

h Sec, I21a.550|bj2 SSA or LEA failure to comply with the LRB require- 
• meat , 

2. fee, 121*5515 SEA or LEA failure to fasute a continuum of alter- 
native placements^ including sepairfte education and resource or 
itinerant teachers 

3. Sec. l21«.SSai SEA or LEA failure to snake at} annual detenMinatfon 
of pJacemcot, based on the child't lEP, as close as possible to the 
child^s home; make pio^am alternatives available to the extent 
necessary to implement the child's lEP; place the child In the school* 
he would attend if he were not handicapped, unless his lEP calls for a 
different placementj or consider any potential harmful effect of place. 
meai\«ti the child or the qualitjs of servicet be needs 

4. Sec. |2laJS3; SEA Or LEA .failure to provide or arrange for 
nonacademic and extracurricular services and activities In the LRE 

5. Sec. 12la.S54: SEA failure to implement the LRE for handicapped* 
children in public and private institutions (other than schools) 

Parent Participatioa , 

1. Sec. 12la.S61: SEA failure to notify parems concerning th^ adoption 
of the state plan and amendments and ma|or identification, location, 
and evaluation activities 

2. Sec. i21a,562; SEA or LEA, failure to grant parents access to records 
concerning their children, upon request, and before the lEt> meeting or 
due process hearing at which 'i»e issue is the child's identification, 
evaluation, or placement, and to comply with the required elements 
of parent access 

3. See. 121a.563: SEA or LEA failure to keep record of parental access 

4. Sec. 12U.566.' SEA or LEA failure to charge reasonable fees foi; copy» 
Ing of records (not excessively high fees) 

5. Sec. 12la.56?, .S6S, 569, and .570: SEA or LEA failure to amend 
records at parent's request ^ 

6. Sec. 121a.573: SEA or LEA failure to destroy information not needed 
to serve the chik^, at parent's request 
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INTERPmriNG AND APPLYING THE DUB PROCB^ 
' ^ SAP&GUAJWS . : . ' 

« 

. • . When the seniot luthor oi'tbis mhk wm;* membtr of ibe Pre« 
cedural Safeguaids ComtaHtec of the Regutition Iftput Confefthce thtt 
developed most of the concept pipers mii mm of the dwCt regulations 
(hat became the touiidjition for the final legulaiions adopted by the , 
Dcpattmcnt ol Health, Education tod Welfare oa August 23, 19^7, he 

. was struck by several facts that may help explain why the pfoqcdufal 
sifeguMd's ifcgulatioos aie so difficuU to iaierprei and apply and, thus, 
why training hearing officers and other* i* so impoftam, ' 
F«si, th<i coBfcteocc was broadly fepfeseotttiwe of *iBaay affected 
constituencies. These wcie tegular cducatots, special educators, SEA and 

^ LEA administratofs, advocates fofr handicapped children, advocates for 
children wbcthct or not handicapped, university faculty from a wide 
range of disciplines (school and educational fsychdJogy,. special educ«« 
lion, 'school adiainistratioo, and laWJ, teacher union repifcsentatives, 
private consultants, and othcrs. Many delegated also came prepwed to 
iKiake aijssc for the legulatioas to set out one rule but joot another. It was 
ptcdicuble that the final »«^Uiiioas would tepiesent a sort of vegetable 
soup - a little of this, • Uttlc of that, and plenly of broth. 

Second, almost every racial or ethnic mtaoiity group was 
represented. So, too, were all g^o^apbic resions of the country. Thi«, 
Aflglo Americans from the rurai-Miawcst were grouped with Spanish- 
Americans from th*6 nation's rsost populous cities. Again, compromise 

Was piedictable- / 

Finally, there were precious few Forneys, particularly in the group 
thai drafted 'the procedural safeguards regulations. Although If wyeis 
c«ncenis With procedures often ct^mplicaie the regulatory pioce^s and 
impede the »vU i (as well as ctprtclous) adminiatratipn of statutes, those 
concerns neveitheless tfie p*rticularly important when drafting leguU- 
f ions that call for administrative or quasijudicl*! hearings such as the due 
process hearings under PL 94-142, 

* It is fcgrcitable, in retrospect, that there were not more attorrieys in- . 
wived in dralting the due process regulations and «^ey and the 
Ocpajtmcttt's Office of General Counsel's and Office of ClvU Rights at- . 
lomeys did not spell out in greater detail the dements of the due process 
hearmg. Alihcugh this failure may be explained and pefbaps excused in 
light of who vas invited to participate m the conference, the failure 
5> ertheless is ceasing • great number of problems in understanding ma 

E RiC lying t^>c due process i^gulations. 
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Initiating ipe Mcann^ 

h there a time when it is too late to file • hearing request? The act' 
aiad the refulatioes contain no statute of limitations. 

Sect I^U.S06 provides th*t a parent or LEA may iniiiaie a due pro* 
cess heaiftng} but |he regulation does sot provide for t mechanism to in* 
itiaic^he hearings How may one be requested — orally or in writing^ To 
whom should Ihe request be addressed — the LEA's superinteadent, 
school board, chairman, or other person? Ac'd what thould the recipient 
do with the request — notify the hearing officer or otheiii in writing or 
orally, tad conf irai to the petitioner Aai he has taken that action? 

* 

ConduoUng the Heaxing 

♦ • 

There are, as well, a host of tjuestions concerning the hearing itseli 
.What procedures should be followed? Which party presents, its case first? 
• Is there a right to make an opening statementf ts therejiright of the peti« 
tidner to make a reply to the other side's final Stitement? fs there even a 
right to a fbal statement? In ibort^ how will the hearing officer conduct 
the hearing so that it will be orderly, time efficient, and informative? 

What rules of evidence apply? Tijose that federal or stkte cow ts in 
that iufisdietion fbllowf Or a more retajeed set of rules, one that allows for 
the idmUsion of evittenee And the examination of witnesses under rules 
that deviate Horn those of the ordinary civil or a^ministrtHve hearthgr 

Although counsel clearly is permitted to every party at the hearing. ' 
andcounsei's role normally is understood by everybody in administrative 
or civil hearings (it is to advise, to present the cHent^s case, to attack the 
other side's case, and to argue), it is not at all clear from the regulations 
what the role is of "individuals with spepiai knowledge Gjjxifim^ *^ith 
respe,cr to the problemt of handicapped children/' Is it to"sefve as expert 
witnesses! As advisers to counsel for the purpoies of helping present the 
client'acase and impeaching the evidence of the other side {especlafty the 
other side's expert witnessesjf To argue the ease focjthe partyjf there is 
no counsel to do so? '. % . 

What about errors nmit by the hearing officer, such as accej)! ing In* 
admissible evidence (once one decides which rules of evidence, if any, ap» 
plyj. making preiudlcial statements, (those that indicate tbat the hearing 
officer has made up U»« mind before fiearing^the case), failing to allow a 
party to present its whole case itven if part, of it is redundimt and 
c^tmutarive of evidence he already haii admitted), or seemingly assisting 
one p^ty in presenting its case (as by questioning one party's witnessea 
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in « ftiendly mtonei but obviously cross cxdminiug mGihti 
wiinesws)? Will the imIc of *'hMmku crtci** be ipplied b>' the SEA 
peal healing ollker t ithc hilc of htna^lcss eiroi piohibUs i decision f Kim 
being leversed or modUted on *pp.ui U the error did not or could not htve 
had ill iiapaet on «h<f de€isto»4 

Sec, nuSOB iii tbctegulattons fotbid evidence from being tdmlmd 
U a b*s «oi been disclosed lo one of the paties by the other 4t ie«i five 
days before the h«ar»fl|i. Wbii, then^ constituies disclosure - teUiog the 
other side who the wit«eisc* are and whtt^they will say and iorormiflg 
the oihef side which doeumeflts will be olfeted as evidence and what 
those documents conttlol Or simply listing the witaesscs and 
documents? h the 'heating ofiicef, prior to the hestini, entitled to 
discover the evidence that each party ptoposes to use! %«ld thtt be 
p*>temiany pie|odtciair What should he do U one party discloses its ease 
to him but the other does not and later obfccis to the ptior disclosiircf 
What a the oiWt party docs not know of the disclosure? 

Do the rules of trial discpvety apply? The fegulatifens ate silent and 
Imply that they do nolo Biit the state may have m Administiaiive Pfo» 
cedures Act that authorizes discovery. What law applies if ledefal and 

state law are in conflict? ' . • , ^ / 

Although the legulationsiSet, ISla SOS) require the tEA to tiansmit 
ihc heifing officer's findings and decisions to the state advisory council 
on special educaiios after deleting pcfSonallyldcniMiable informatmn, it 
is unclear under the regulations whether those records aie aciiesslbk to 
the general public or even to the child's patents. 

The fegulations have serious shottcomlngs with rcspeet to another 
very Important matter; the- authority of the heating officef to enter 
orders and enforce his decisions. While providing for a hearing, for an 
partial bearing officer, and for decisional iinality^ they do not address the 
n«tture of the decision. ' - . , . . 

For example, is the hearing officer restricted only lo considetioj^ the 
Issue as presented to him by the party flli»« the appeal? Take the case of « 
parent who seeks a hearing and then alleges that the LEA failed to per* 
form a ptopcr evalualitHi of bii child, offering. evidence that Indicates its 
what re^peets the evaluation was Improper, inadequate, or iLiconect. 
Does the heading officer Uecidc only whether the evaluation was not prop- 
er adequate, or correct? Or does he paiticulatizc his findings, stating tlsc 
in detail? May he order the lEAto p^irfarm an evaluation that 
cotfcets the deficiencies, or may he order only a proper, adequate, or eor- 
lec! evaluation? What power does .h«s have to enforce his decision (or deci- 
sion plus recommentlation in the form of a particularized dcci^ionf? 
Assume the LEA reevaluates tbeehild without fully satbfying the hear- 
ing oiJiecr's psrticulariied findings (and rceommendatiopj. What power 

lOb 
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does he have to prevejit'^further liiadequacie^ir qiearly, he ha^ nd siatutoiy 
or r^egulaiory enforcemeftt powerj he canaoV resoit to sach famillaf 
iudieial remedies as injunetions, civil penalties for f^^t^mpt, er«sscss» 
tuent of damages. 

The problem of detinm the scope of the hearing officer's dedstoa* 
making enforcement powers is *ggrav«t€d,i» the ea§e of the child's 
individual educaiign plan, or which requirea at least aonuatSeview 
{whereas evaluation is requited oaily every three ycai«|, pla^emeat, *ad 
entiticmeftt to "^related services," both of whieh are likely to change 
from time to time is the ehtld's condition and age change, ' * 

It becomes even more impoffanr to have specific and enforceable 
otdets when the Issue is the appropriateness of the child's education; 
WhUe PL 94 Ail defines and g«*ra»tces an appropriate educationi il does 
m\ guarantee that the chiid %viU receive the moai apptopriate education. 
Accordingly, a nan dvly drawn finding of fact ti^d decision by a heari«g of- 
f icer on the issue of appropriate education may serve little purpose except 
to instruct the pmks that, on the evidcBce pre^ted, the child h or is 
not receiving an appropriate educatidn. Unless thfe hearing officer also 
enters a decision setting forth what appears to biro to be an appropriate 
education, the LEA or the parents ar© likely to have subsequent hearings 
on the issue of appiopslaten<^. , • ' 

Clearly, there h a potential for a truculent If A to abide by a perhaps 
unenforceable decision by making only the barest defensible effort at 
compliance while simultaneously avoidia| taking action to satlsfy'the* 
spirit of the decision and forestall any future due process hearings by the 
sajne patent on similar or the larae groundso The LEA that chooses to 
take such an 'approach may find that it wear* the parenii down, sapping 
them of their will and ability (including economic and physical ability? to 
resLn On the other hand, it may encourage pare&ts and child advocates 
to otganiie a well-financed wholesale attack. 

To forestall the costly, Ifficfffcieni, and minimally productive 
repetitious hearings about the tame child and his evaluation, \tP, place' 
ment, or appropriate education, it it useful for the paents and t£A to 
stipulate in advance of the bearing the issues^ facts, and acceptable 
remedies and to ihlotm the hearing officer thereof. Although the doctrine 
of m fudimta does not apply (to prevent the same issue Invofving the 
same parties from beJng tried igiin}, there wilt be a common sense of 
estoppel that Is,. the parties will be reluctant to bring up the same 
is/iues again and again^ 

^ In addition to setting forth the facts, regarding possible denial of a 
child's legal rights, the party requesting the hearing may also seek par* 
tieoiar and general relief. In bis allegations, he would be well advised to . 
allege violations that cover the broadest provable grounds — for example, 
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tfaat ihc child was Itnpisptfly cllignoi«d tod thmdm^ hH iEP is map- 
pfoptim, hH ptaeement i$ er?oo«;mrsV H§ t$, by i€is©n ot lU the 
, . fiiove, beiiig deaicd tn npi^ropriite educaiJos. lo bis pfty^s for rdicf, fee 
then should seek sp«tilic relief for €icfe compltitii »sd. to \k on tne safe 
»idc/ !«€k other leg*! ftnd cquirafeJe f cHel «s may be tj^rapnate and wtr^ 
risiteij, Ifl short, a bioad biiwd chiUcfige and i fseiiifon im relief aij^ 
* deviees tbat mi^Ut assure that the hear ing ©riicer hciis mi decides upoa 
aU or most of ihe letevant f ssues surrourtdmg the child's tights lo i ff es, 
appioptiisc public edttcailon, thereby, reducing the likelihood ib«t rheie 
will be tauhiplc hunm involving the same parties. 

Govemlm the Due PtoctssHeanBg Officer 

1%o obvlou* due process safeguard bsufes saif<iufid ihe heiitog^l- 
ficcr himseii Oae concern* his iojptttlaUiy aad qiiaUUcatioiii to serve. 
Tlie rcgolaiiOBf (Sec, nUM7] provide that the hearing offker ihsll be 
tropaftiih he r«?*y mt be employed by the LEA or other mm involved , 
In the education or caic of the child, and he uuy not have a petsosai or 
pio!es5ionii!iKiere»i that cOfifllcM with his oblccttvii^f. , ' 
U is a rather easy ihio* to prove partiality if the heirvog otfto is i« 
employee of the i^eacy It is quHt another to prove it U the party 
believes thai the hearing officer has cottfHctiog personal or professional 
' ioterests. And U is Still another matter to iitfetiapi to avo»d having a cise 
heard by a hearing officer whose record of decisions indicates thai he B 
pmHh or pfo^sttident {tike ltw>m who practice le^ arly beiore mv.! . 
or Cfimtfttfl couils, parties in due process 

wbt the rrie«^31y hearing ©mcers are. ami they will ^ff ,«»^f V «e^Mo 
have tticli cases heard by tho«5 officers arid ao oihert^ FmiUy. it is by fi^ 
»ieins clear wb»t the regulations mean whea they tequU€ ao ISA or SEA 
t^km * I'si of heaiiiig officers that lodudes s statement coni^ernirjg the 
nuaUficatiom of each of ihem. The ^^^^^^ "f* ^icatioos" c^^^^^^^ 
solely to theijr being qualified by reason of h^m ^f^P»ff' 
mean th.t the heaiUi« officer is ptofe»sio«*Hy ff^^^ 'X^lfe 
iesslonal training sod expertise, having .tteoded traini«S piogrims for 
Jue protcss heaiiog officers, or other qiialilyi«s eharacteriitics. 

The leEulaiions ete4r»y arc deficltot with respect to chwactetuHtg 
' iftip*ftia« «Ki qualified h«iiog oUieerl They do mt permit "ay parry to 
fUe a mouon or any more ioformsi. challenge to the tropartialitv or 
QutlificaUons of the heariri« ofiicer ? they do not say whethei a hear mg of ^ 
4«er may refuse to hear a cate or even remove hiitisctf fitom a esse after it 
t^^ains if he discovers ihtt he tniy no ioniser be ff iyly said to ha^e per- 
PR?rr«l or^mfcssionai interest that would intetferc with his Impartlaiityi 
yyj ^ ,hfv l*«»vc comoletdv Qvk the question ol whether a psity at the 
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hearis^ may appeal soldy on the grounds tbji the hewing offkc? wus not 
ioipsrttal or quaiified. 

There m sever^ good rule* of thumb for select ia# tHibiascd heariu^ 
officers; fa| the SEA o? LEA might ask consumer m^mismltsm to 
nominate persons; {b| the SEA aed LIA eould give tho« offanisatioa* 
the right to ij^Hf^e or obfeet to bwrini offtccts? {c| heafia« offices 
should be professionaUy unaffiliated with the *|eitcy involved in the due 
process hearing or with a consumer igwtf (for example, present or 
former school esiployees horn one IMA should sot serve as officers for 
I>EA hearlnis although they naay preside in bcafiii|$ iovr^'viog stale m 
local mental health sefvicei ot iasritutlofis.ifi other Turl*dictjoss|,« and (d| 
hearing ofiicm should not reside or work itt the imisdtction involve to 
the hearing. These guideiiaea aie deitgried-to insure that, in f^esral, the 
list of healing officers will be prepared is a way that will eitmiftate the 
^laore obvious obfeetioss to impaftialityo One procedure that mi^t be 
even more effective is to direct the SEA and consumer oriantMtions to 
the state or local bar assoisiation's youn« liwyeis' section as a source for 
names of lawyers who could terve^ to fddiiio^i, labor arbilraiofs or other 
persons «aper ienccd in hearing procedures could be ^iicd^ the if rvkes of 
post secondary education faculty could be enlisted? or distinguished local 
dmiSi^t^itU fee asked to hear eases in furiidictions where thty have no 
professio;iai or personal interests. Of course, the agency that appoints a 
hearing officer m%y always remove him from its approved list. 

A second issue' concerning both the LEA and the. hearing officn 
f&cuscs on the regulation (Sec J3t.la,S12| that requires the LEA to insure 
ttiit a final decision ^fetched in the bearing within forty fivrdass after 
the agency receives c fe<|ueit fojf a hearing. A* noted absvc, it is anelear 
who If iuehoTii^ to reccWe a request oa an agency's feehaif . Assunws that 
the request is received by iomeonc.not in a positioalo csH the hearing 
and that the person does not atamediately notify the auihoifrcd person 
Iwhoever that mijihi be, tSud' arguabljr it could be the hearing offisef 
himscif or some other LEA employee jo' ft is clear that there has already 
been an in/rin|ement of the forty-fivf-daf rule. Assume imhn that the 
hearing officer hears titc ti&t on the fhiitJefh da^ after the rcQueii has 
been received ^thereby ailowins about three weck^ for the part|es to 
prepare their cases and comply with th^ live-day diselqsure rolel, bat h€ 
does not render hh deelsion within the ne^tt fifteen days, and neither psr* 
ty has icqwestcd and received an extension of the feny-five-day peflcj^ 
Must there then be a hearing on the eaiertsion of the i^riod, or will a ct(» 
fereoce of the parries lufficef Usually, hearing officers and judges may 
not act ex ikme, ihtr Is, without giving both sides m opporttif\|t>« to be 
heard, hi addition, what can be done to fe«Jliir^thc heiring officer toco^y i 
ply with the rcgalatioaf llserc arc no procedures in the temilations that 
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ffijBRCf > App*t«flilfv t^e O'Ti^^ fccouist witit fes|H?ei t© iueh to offtccr is 
ta pim'ii'e himi the qu5$uo« then b«lri« VAHftiher he should be f«anovc4 
*f jiK /JUfifli the cii€j io wfeich cveai inoihtt heAring bcfoic tnathei oJ- 
lictsf ^'Wld ht requited, m ; '(« findly leichlfijg his decJsionc A«d whti 
fejpIHVAs to the child whik tut hc*fiBg oftic'ir daJHe* wUh the piffHes? 

Is fciteefi, bf e«uie kt^'m ofikeii usutlly htve dthei ohJi^itions. ' 
UAs liid SEAs mm fsiy f wefut itteaiion to the piobleis of when to held 
hmiii^'i tfld how^te keep * hieklog of ftuses &©83 developlsg, JudkUl id- 
misistMUoe teehniqwe^ ihit help ptocess c*$ei f tj^Jdly thmU|H the wal 
L^iiiH mif be useftii %bese iticlifde legulwl^ tehcdaJed he*rtsg dites, 
piehcMing ceateeaee* hetwe«« the pmits wd the faewtttg offtcet, e*sy 
leeess la tehoo^ recmds »8d evtluitioei by iEA isd cfeniuisfet cxpett 
wti!ie*ses feel«i€ he«in|i«, j»t«h€«i«« t Upultiitrnt cf ftt^s mi issues 
hw, lle!tJh>IHy io gfASiiOg * limited n\xmhtt of pot>|«5nememf/«id the 
wa'lla^seis 6^ the p$niu id use «lfid*viis la licit ol Hye lestimoay. 

AddiiiQtml issvM 

Thei« i^»e other If sues involtijsi due pjoaesi hetf fhi?, fof the 
p^t|Hi$€i ol thl« pi^^et it tcisi, dt> net heir w diieei on the mMng ef 
iiyg pf&£€*? he«ilJ5g o^lms tnd the adequacF «»f «he relulitioai i%ikn 
mmn diseiissed ibof e. Thef de^l, im e^tmpie, with the jpossibllity th^t 
LEAS msF feeep « rceord* 08 the ehildi one that the piftm 

€iher Ksmioiifig igeiits h*ve tece*! to tad inotbcf irtfonaal set for 
ishsQl use e«ty. Likewsse, the? imoUt the tight of i Utigmi la fedeitl 
lu hsve i§ee$i records of iH chiildfeii lit LEA, S^ch • ri|bl bi?« 
bsea toted is Afefiic v?. IhU^r fl^'Supp-, N D.» Mils , 197%\, & 
zim iUimi in ItA in which th«? eeuit Cjjdc# that the p)«iniiffs 
• may 4mmvt ihost lectifds *5 loo^ is the pcitoaiiiyTdeotiiyies uiform«- 
1190 ts tlsem b deleted. 

Tmit m, ts weU, • host of issues c^flceming the smpeasion of es» 
puhmn m hifidleifiped ehlldieo.. Does 5he fedcul liw tsein thti to LEA 

sai iu5i*sd or espei htodictjjped chHdteB who violate itudeot mn- 
du€t re^uiitia^*? If the eWe«t ot pui|sose ot the saspeosioa or expulsion ii 
so cto^e t siudeyt's j»ks^e«nent Jnthcr thts doJng so by IIP tttd pltce^ 
mmi dg€^si©asl die %dimi tn»y fee ealsii^ ^rom sii^peivdipf c^r cspel^ 
hng tfee ssudeni imtU the plfc«mc«t dcdsl^si b.miide is iht imiimr,-' 

IP Conu . I§^8t, decssl'^n Qa tirdef gfaafittg pieliisUntfy fi^lc.ocdoa, 
£oixi. Howmil S V Fsi^dswoed fjideptitdcnt /Jiattisf, 4S4 P 

Supp 6.14 |S D Tex , lf?8| J, Wb«?e the iiisptoj^iea or cApliisSoD ha^s 
ffiulted m a child's h^ng de^cd ff«c. tppt^priatc public cd^catSmi as 
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guiftiiteed by lU. 94442, two sehool dli&icts htve eisteredlQto consent 
«gtecffieBU piovkiin;! iot the child to be reidwftted ot given compeit-' 
Sittaiv educmioQ fSe s coisiauniiy coUeie) »t the school's cxptjsise fOon* 

I?, v.. Woe^ |No. 77«1360, D.S.C , conscfit deciee entered August 
\m\ tnd V, Sii/iaJs School m%im fCA, NOc C.730?8, Dist. Ct,, 
Oeover Cty.. Colo, ftn aO,.1978} Firsttly, emotiontlly disturbed 
chitdfen If e cltiitttii^ thtt they must be treated in the stme wty ti men- 
ttHy; etifde^ ehilclreii in ^ue process beirtngs or issues of discipline H v. 
*Ue^n.i^l0*7^22SnLD.PI.|f^led }t»ne2«/l9??} ^ ■ • . 

Theif ire two obvious ^iot$ to the foresoJa^ discjussioa of the pro* - 
eedtiitl safeguftfds. The \\%%% \% that (he federal regulations are inadeqiuate 
in fhemselvcs'to atiiwer rsiny of the questfoos that have heea raised. 
Whether, state educatioa o» admln^ative piocedures laws (umi$h 
toswei $ if har<i to say «i t hk t Ime. 

* The secoad that these is «o subst^te for well-trained hearing ol« 
fieers When thoroughly nhooted on the procedures to be followed in the 
heariniss, the substance of case law, the appJtcable federal and* stat^ 
' statutes tod regulations^ tbe oatuie and oif aisuatton of the LEA involved 
in the hearing, the generat chaiacteiittici ol various bai^dicappiag eoadi- 
ttons, and the general abiU^ies of educatort lo reipoud to those disabilt^ 
lies, heating offieeis wiU be likely to make more inforased and more cor- 
rect (less leversibte or oblectlonabie^ decisions with less deliberation. 
1 he impiicatlons of the due process reguiaiians for uaioiag heariitg of- 
ficers Is the subjcfct of the next sestioo. 

rimmmimnicATiom 

The {^^\^ impkmentitloH of due process safeguards »equire» signlft* 
caRt new knsjwiedge and the.dcvelopfaent'of new skills by many affected 
people. They Include LEA and SEA petsomiel; school boatd attorneys and 
members, parents of handicapped studenta^.preservijce educators; faculty 
m depsHments of educ«ttc<n at colleges and untveritties, attorneys, and 
!ie*r1ng offlceo. Their needs are likely to d(^nd on the extent ol their 
bs^^tound knowfedge about handicapped children and speeiti education 
pfactl£€$ and law and on their future' invo|ven4nt in due process pro* 
e^cdijsgs. Thu<j, training models need to be individoally dfcsjgned for the 
spcetfie target aiidieoce that uiil receive the trairting'. 

One oi the most imponant audiences fin terms assuring that due 
pi^ecss hearUigs Sesd to fair dcctslonsi consists of the bearing o^f kers. It 
86 i5O{ew0{!hy lhat the regulations fdf implemcntiog PL 94= require 
only iftas she llbjtiing iiffiper be impa?tiai, tha« \%, ihai he be free from 
coftfact 0l iaferest arsd that he nst be an e^ipioyec of the agency (Sec. 

. ) liu . . 
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nu SO?) There H no rcquitemeni tbtt the hut'm officer \it Vmwh 
edwable in legal pfoccedings or in cducitioniil issues *ssodatcd with p»f ' 
wUm ipptoprittc instmctiOD to l«mdieipp«i students. Thus, « is likely 
ihit * heKing olfiwf could clewly meet the fcquifemem o tepiftlahty 
yi;t be ill prepared to ejiecuie his duUes because he J^cks tmpoitani 
knowledge. 

Tmrting Issues 

Three pertinent issues thtt roust be sesolved before triinins the hetf" 
ing officers include spoasoffhip, method of delivery, tnd cost Since the 
SEA h« the ultimtte responsibility of insuring th*t offtcets *rc qtwlif red, 
decisions pertiioing lo these issues should be mtde or oiehesifAtcd «t the 

^^^Smisotship, A viiiety of tltemttives exists for spoa«<ring iriiniflg 
of due process hearing officers Frequently, the it lining Is done by the 
sUL^ihese insfnces, • potentiti conflict could eV.st since the officers 
•re betn^ prep»re4 to heir grievidces thtt could be filed igiinst the SEA. 
An ex«mpJe d such i (Conflict was reported to the .uthors by t hetrlng o » 
licer trainee who^ittendeil in SBA^onducted ttiining prop«rn^ This o^^^^ 
ficer reported thil the simulited •ctivities *U involved decisions made «i 
fivor ofthc LEA or SEA and against the parent. The extent oHhis type of 
bifs may be infrequent and certainly cannot be generalised to 
. • however, the potential conflict of interest on the part of the SEA m 
delivering training should not be oveilookcd, 

The SEA can contract with outside agencies tnd individuals to pro- 
v.de uaurtig. A necessary consideration is. ^^at f tu^IlTlr 
possess in order «> prepare he«ing offici^ adequa e y » 
e«;n«nslbiUt esf Essentially, trainers need expertise in both the educa- 
rofVa ndlcapped students (in detern^ining characteristics ev^auon^ 
*U program al emativesj and in legal fequirementt and proccduri^ 

.ZTSe Thus, the SEA might contract with universities that could 
JouZc he re "o^^^^ of schools of educaUon md law to provide inter. 
dr'pHnat^Ttrai^iiig. A.«ther possibility is to contract with private con> 
sultiims who combine expertise in both education and law. 

Method of DeUvery^ In considering the method of delivering training 
to hearing officers. Issues such as timing, locatiorr, and scope of training 

,uld be considered. In regard to timing, it is ii cominon practice or 

tes to provide irainH.^.^***^ °^ ^ 
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ly, SEAs and LEAs are well advised to have hearing officers appointcd by 
the beginning of the school yetr, tf it ail possible. If traiiiiag Is provided 
on only one occasion each year, some already appointed hearing offieen 
will undoubtedly be uaable to atteitd beciuue of scheduling cooflicu. 
AI$o« if new hearing olfficers are appointed throughout the school year as 
a result or resignmeats ol heairing oSieers or heavy case loads, ihey wiU 
have, missed the trainiag session and wUl have to wait until the next «n> 
nual program. SEAs might consider sponsoring two tt ainiag sessioasi one 
•t the begioQing ol each school semes^ef » Futf hermore, packets of writ* 
te^ inforifnation tod se^i*iostiuctioB«l materii^s could be developed tod 
made avatlabie to he«risg officeit who arc unable to attend trtiiilag ies> 
siio&s. 

Ideally, training should be an ongoisg rather tbin §s isolated event 
that occurs only at the beginning of • headng offieer*$ term ol service. A 
preliminary knowledge b«ie ts essenllalj however, it may be fust as im* 
ponant for hearing ofHcera to reconvene periodically to share their eic< 
periences in actual beariiigs and to engage, ia problem>$olving related to 
trouble<!ome Issues on which they have questions. These sessions can 
contribute to systematic planning in resslviog knotty problems tastKei' 
ated with due process procedures. 

The location of training is a prtcticai consideration that could 
significantly influence the attendance at a training session. In large 
states, it Is likely that ttaining will need to be delivered on a regional 
basis in order to make It more convenit^t and thus more accessible to 
hearing officers. 

In regard to the scope of training, variation in training needs will cK' 
isi in light of the hearing officer's piofessional bkckground. Table I, 
which Is based on a survey of North Carolina hearing officers conducted 
by the authorsi provides a bre«kdown of occupations of the hearing of' 
ficer^ according to the peicentage of the total ^oup of officers that falls 
Into each occupation. 

It is obvious that the lawyejs as a group will have more expertise in 
legal proceedings and the rights of parties {such as rules of evidence and 
trial procedures) than' the officers with nonlegal hVc3«grounds! On the 
other hand, the educators will Hkely have greater expertise ineducationai 
areas, such as the charactetistics of han.dicapped students and the 
organization of schools. Some hearing offices fn mis':ellil|eaus occupa- 
lions, such as the postmuster and the agricultural extension agent, may 
have a strong interest in the education of handicapped students and cleai* 
ty meet the criteria of impartiality^ however, they may need intensive 
training in all areas related to due process and appropriate education. It is 
dangerous, however, to make assumptions of Individual needs based on 
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Table 1' 

PERCENTAGE OF NORTH CAROLINA 
HgARlNG OFPICBRS BV OCCUPATION 



Occupalioa Peieent of Total Gtoup 



ERIC 



Rctif Educators (mostly »u|«nntendcnt!f and 
•ssistfint sup«intendem$l 34. 1 

Special Services Diiectozs 

College Professors 

Sttpe«.mt«^HUents and Asslst««t Sup«5nt«ndeais 4 5 

Oihcf {housewife, postmssier, TCSMfeh 
micfobioJoglsi, attendance counselor, Navy 
offteer, agiiculturiil extension agent} ^^ 

* ■■.■■■■■■■I iiniw.iuiLigiLiiiwM'^'^T^T""--'"'"***' 

( ft 

oceupational groups. In otder to plan systeraaticalfy the scope of training 
aeedcd by hearing officers, an assessment ot their training needs «Jid pro- 
fessional backgrounds should be made in advance, 

Co5i. Tlie thifd tfaining UsUc to be considcied is cost. The training 
of due pKH-ess hciring officers is an expensive operation. In addition to 
payuig for the time of trainers (especiaUy if the SEA chooses to subcon- 
tract with outside agencies or individuals), the ttavcl and per diem sub- 
sistence expensei and an honorarium represent additional costs and 
should be provided to the hearing officers in order to encourage them t<i 
attend trainmg programs. I3cpending ttpon the professional sratu* of the 
hearing officer, CKpectations for the amount of the honoratium will vary. 
For e*Aiaple, lawyera in private practice aie likely to have a set fate psr 
hour for their timcj on the dthef hand, hearing officers who are 
unemployed and thus do not have to take time, away from work probably 
will not have an established honorarium fee. In the survey of North 
Crtrolma hcaVng officers, the question was posed as to what they be- 
hcved to be faU compensation for serving as a hearing officer The 
responses ranged frorct SSO per day to $100 per hour. The rncan response 
wa$ $32 per hour. AlthouglAhis question was asked in regard to serving 
as a heating officer and not specifically in regard to training, the cxpccia- 
tjons for compcnsittion are still illuminating. Dbpite the fa#t that cJtpcc- 
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rations will vary, the SEA would likely create mote problems than it 
would solve by paying officers at dUfcr«il honorarium rates. Thus» i 
common rate needs to be established. If the SEA wants to encourage and 
support the patticipattoa of lawyers as due process hearing offtccis, the 
honorarium far traimog will need to foughly cotapeiitive with their 
private practice rates. ' > 

>CONCWmN ' ' 

Even those special educators and other* most farolUar with the pro- 
cedural safeguards under PL 94442 may have tended to assume that due 
process ts a relatively simple matter. In fact, it is not. There are 
numerous events that may trigger t due process hearing, provUUng istua 
over which LEAs, SEA», and other public agencies and parents may 
engage in battle, JMoreover, the due process regulitioiu are, for arguably 
sufficient reasons, hardly a model of procedural comprehensiveness and 
clarity. Finally, they can become unwieldy and universally hazardous 

. when administered by untrained peop'e. The content and logistics of the 
training arc suggested by this article, iut even more is suggested^ r^amc- 
ly» that the Department of Healthy Education and Welfare revise at least 
the due process hearing regulations before state practices and decisional 
preccdento cntsurnbeif |hem with inconsistent and potentially cumber* 

*&ometmerprctations. 
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